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®ntteU States Court of Appeals 

District of Columbia. 


No. 8931 


The Bellevue, Incorporated of Washington, D. C. 

Appellant, 



Alice Haslup, 

Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia. 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal by The Bellevue, Incorporated of 
Washington, D. C., defendant below, from a judgment 
entered in the District Court of the United States for the 
District of Columbia, on a verdict of the jury in a Civil 
Action for damages for personal injuries. 

The Lower Court had jurisdiction under D. C. Code, 
Sec. 44, Title IS, (Title 11, Sec. 6, 1940 edition); and 
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upon the fact that the amount of damages claimed was in 
excess of three thousand dollars, exclusive of costs. 

This Court has jurisdiction to review the judgment 
under D. C. Code, Title 18, Sec. 26 (Act of March 3, 1901, 
31 Stat. 1225 c. 854, sec. 226). 

STATEMENT OF THE CASE 

Appellee, who was the plaintiff in the Court below, 
will hereafter be referred to as the plaintiff, and the 
Appellant will be referred to as the defendant. 

The plaintiff sued for the recovery of damages arising 
from injuries sustained when she fell in the corridor, 
or hallway, of an apartment hotel, operated by the de¬ 
fendant in the District of Columbia. The accident hap¬ 
pened in the corridor, or hallway, on the fifth floor of the 
said apartment hotel on which floor plaintiff occupied a 
room, and had occupied a room for a good many years. 
(App. 2-4). 

She had been living in this apartment hotel for about 
thirty-four years. (App. 8). There were a number of 
the guests who like plaintiff were permanent guests, and 
there were a great many transients. Some of the per¬ 
manent guests were young people and some were old, the 
younger people being in a majority. (App. 12). 

On September 16th, 1943, about three o ’clock in the 
afternoon plaintiff came up on the elevator to the fifth 
floor where her room was located, and after she got off 
the elevator she saw two colored persons who worked for 
the hotel, and, “there was a bucket down there, and they 
had a mop, and I (plaintiff) supposed that they were 
mopping up;” (App. 9), and plaintiff, “could see what 
they were doing by what was there, — their bucket and 
mop were there,” (App. 9), and as she walked towards 
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her room and slipped on something or other on the floor 
and fell. (App. 10). 

After plaintiff fell Doctor Elma V. Carr, a woman 
physician, who lived at and was resident physician for 
the apartment hotel, was called to plaintiff’s room, and 
when she alighted at the fifth floor she could see the em¬ 
ployees had been waxing the floor, and that there was fresh 
or wet wax on one side of the hallway, or corridor, while 
the other side was dry and unwaxed, and she found the 
maid in the plaintiff’s room, as well as the housekeeper, 
and the manager; that there were no warning signs in the 
hall to notify persons that the floor had just been waxed 
or being waxed. (App. 13); that she had seen the boy 
waxing the corridors before and he always waxed one side 
first and when that dried he "waxed the other half, and 
when she reached the fifth floor that dav one-half the 
corridor was wet, or had fresh wax on it, and the other 
half was dry, and that condition existed when the Manager 
and housekeeper came up to plaintiff’s room while Doctor 
Carr was there. (App. 23). 

At the conclusion of the plaintiff’s case defendant moved 
for a directed verdict on the ground that there was no 
proof of negligence on the part of the defendant which 
was the proximate cause of the plaintiff’s injuries, and 
the Court overruled said motion on the authority of McKay 
vs. Parkwood Owners, Inc., 78 U. S. Appeals, D. C. 260. 
(App. 24-25). 

Garland Ellis, houseman for defendant, testified he was 
cleaning and waxing the floors on September 16th, 1943, 
and he was waxing the hall on the fifth floor when plaintiff 
came up, and he told her he had waxed the floor and 
offered to escort her to her room, but she stated that she 
would wait back at the end of the hall until it dried, and 
she went to the end of the hall and waited or leaned 
against the radiator, and he went on waxing one side of 
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the hall while she watched him work. The phone rang 
in the plaintiffs room and he took plaintiff’s arm and 
assisted her to her room to answer the phone, and he left 
her in her room and went about his work. (App. 26-27). 
That he went downstairs and while there had his lunch, 
and then returned to the fifth floor where he saw plaintiff 
talking to a Miss Hutchinson, and he cautioned Miss 
Hutchinson about the floor while the plaintiff was stand¬ 
ing with her; that when he finished waxing one-lialf of 
the floor he did not do the other half until the wax had 
dried on the first half; that he continued with his work 
while Miss Hutchinson and plaintiff were standing near 
the elevator, waxing down the hall going South, and he 
cautioned both the ladies and advised them that one side 
of the hall was dry*; that he pushed his tank down the hall 
and he saw the plaintiff walk toward her room on the right, 
or dry side, and when she got about thirty feet from her 
room she stepped over on the side that had just been 
waxed and slipped and fell. That he and the maid -went 
to her assistance, and took her to her room. (App. 28-29). 

That before plaintiff fell a Miss Knox, who lived diagon¬ 
ally across the hall from plaintiff came out of her room, 
and he warned her in the plaintiff’s presence. (App. 30); 
that the side of the corridor on which her room was located 
from the fountain near the elevator all the wav back to her 
room was dry. (App. 32). That when the plaintiff 
started up the hall towards her room the witness again 
cautioned her to keep on the right, or dry side, and there 
was nothing to prevent her from continuing to her room 
on the dry side. (App. 33). 

The testimony of the houseman, Garland Ellis, was 
supported by that of the maid, Beatrice Hubbard, (App. 
35), Miss Rose E. Konx, a tenant wrho lived across the 
hall from the plaintiff, and wrho testified as to the warning 
given to her by the houseman wrhen she was standing at 
the open door of the plaintiff’s room talking to plaintiff 
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while he was waxing one-half the hall about six feet from 
plaintiff’s door. (App. 39), and Lucretia Semone, wlio 
was the housekeeper. (App. 42). 

Plaintiff, called in rebuttal, denied that she had been 
warned by Ellis, denied that he had assisted her to her 
room, denied that she had sat, or leaned, against the 
radiator in the hall while Ellis was waxing the corridor, 
denied that she saw* Miss Knox, or that she had been 
standing at her door, and expressed doubt as to whether 
Ellis was there. (App. 45, 46, 47). 

She testified, however, that when she went upstairs she 
saw the maid and one boy standing talking to each other, 
and they had a bucket and she saw another boy and girl, 
or a man and a woman talking at the other end of the hall, 
and she “realized if I did not hurry and get to them she 
would be gone, and I could not tell her about taking my 
blankets downstairs” (App. 46); that she saw that there 
was a mop and bucket at each end of the hall where the 
colored man and woman were standing but she did not 
see them do any work, and she may have testified, when 
she gave her deposition on April 3rd, 1944, that she saw 
a man and girl standing near the elevator and “I stopped 
and talked to them a little while; and then I saw the other 
couple, standing up at the other end, and that was the 
girl who did my room with the man—colored girl and 
colored boy. And I said I wanted to get up there before 
she goes away. And I went up there and I—they were 
waxing the floor and they had no sign up.” (App. 48, 49). 
She testified that she did not know Miss Knox, -who lived 
across the hall from her, did not remember having met 
her. (App. 50); that the houseman, Ellis, was “a nice 
gentleman” but she could not say that he was the one she 
talked to; that Ellis was alwavs kind and courteous to 
her. (App. 51). When asked how long she stayed in 
the hall when she saw this first colored couple standing 
there with the mop and bucket plaintiff stated, “I slipped 
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when I went to get the other couple, the colored couple. 
Tfiat is, when I slipped and fell in the hall.” And, “I 
went to talk to them to get them to get the blanket down¬ 
stairs, and I went and I slipped and then fell up there.” 
(App. 52). 

The portions of the deposition of the plaintiff about 
which she was questioned were then offered and received 
in evidence. Counsel for the defendant then moved the 
Court, at the conclusion of all the evidence, to direct a 
verdict for the plaintiff because there was no proof of 
actionable negligence, and, if there were any, the matter 
of contributory negligence was plainly established as a 
matter of law, and the testimony in the case was so over¬ 
whelmingly one way, in favor of the defendant, that the 
Court could not let a verdict against it stand. Counsel for 
the plaintiff in opposition stated that the only one issue 
in the case was as to whether the plaintiff was given any 
warning as to the fresh application of the. wax. (App. 53, 
54). The Court in ruling upon the motion said, among other 
things, to counsel for the defendant, “I think you are right 
on this; but I think it -wiser to go ahead and take the 
verdict. The verdict may be -what you want and I 
suppose that will be the end of it. Otherwise you will 
still have this question. So I will overrule that without 
prejudice.” After verdict in favor of plaintiff defendant 
moved for a judgment notwithstanding the verdict, on the 
basis of its motion for a directed verdict, or for a new 
trial, and this motion the Court overruled. 

STATEMENT OF POINTS RELIED ON BY 
APPELLANT ON APPEAL 

1. The Court erred in overruling defendant’s motion 
for a directed verdict at the conclusion of the plain¬ 
tiff’s case. 
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2. The Court erred in overruling a motion for a directed 
verdict at the conclusion of all the evidence. 

3. The Court erred in denying defendant’s motion for 
judgment notwithstanding the verdict. 

SUMMARY OF ARGUMENT 

1. The owner of an apartment house, or apartment hotel, 
is not a guarantor of the safety of its tenants, or guests, 
and its duty is simply to exercise reasonable care in the 
maintenance of the hallways of its buildings. It has the 
right to clean and wax said hallways, and a plaintiff is 
not entitled to recover when she falls upon a freshly waxed 
corridor, or hallway, unless she can establish by a pre¬ 
ponderance of evidence that the waxing was done in a 
negligent manner that created a dangerous condition. 

2. A mere scintilla of evidence is not sufficient to warrant 
the Court in submitting a case to the jury, and in this case 
if there was any evidence at all to support a charge of 
negligence it was a mere scintilla. The testimony was so 
overwhelmingly against the plaintiff that it was plainly 
the duty of the Court to direct a verdict for the defendant, 
or on motion to enter judgment for the defendant notwith¬ 
standing the verdict for the plaintiff. 

3. The overwhelming testimony in the case, including 
the plaintiff’s own testimony so clearly established her 
contributory negligence that the Court should have declared 
it as a matter of law. 

ARGUMENT 

I. 

Negligence Was Not Established and A Verdict For 
Defendant Should Have Been Directed. 

it was conceded by counsel for the plaintiff and recog¬ 
nized by the Court below that the care required of the 
defendant in this case with reference to the maintenance 
of the hotel and the hallways thereof was reasonable 
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care. It was also recognized that the defendant had the 
right to clean and wax the corridors or hallways of its 
building, that such act on its part was not in and of itself 
negligence, and that the burden was on the plaintiff to 
establish that the defendant in waxing its floors did so in 
a negligent manner, and created a dangerous condition. 
(App. 59, 60). This being so the motion of the defendant 
called upon the Court to determine upon the record whether 
there was sufficient proof to warrant a jury in finding that 
the plaintiff had established her case and showed by a 
preponderance of the evidence that defendant had waxed 
its floors in a negligent manner and created a dangerous 
condition. The Court was apparently so impressed by the 
merits of the motion that he stated, “I think you are right 
on this; but I think it wiser to go ahead and take the 
verdict. The verdict may be what you want and I suppose 
that vlrill be the end of it. Otherwise you will still have 
this question. So I will overrule that without prejudice.” 
Yet, when the jury did return a verdict for an amount 
which was equal to the plaintiff’s expenses in connection 
with treatment for her injuries without allowance for pain 
and suffering and shortening of her limb, the Court over¬ 
ruled the motion for judgment notwithstanding the verdict. 
A careful review of the testimony in the case, conceding 
to plaintiff every favorable inference to be drawn there¬ 
from, fairly establishes that counsel for the defendant was 
right, as suggested by the Court when ruling on the motion 
for a directed verdict, and the Court was wrong in both 
instances. 

Numerous cases have held as a matter of law that there 
can be no recovery for injuries received in slipping on a 
floor that is slippery and smooth by reason of having been 
waxed and polished. 

Thus in BonawUt vs. Sisters of Charity, (1932) 43 Ohio 
Appeals, 347,182 N. E. 661, the Court held, that where the 
evidence showed nothing more than the linoleum-covered 
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floor of the corridor of the hospital was slippery and 
smooth because it had been waxed and polished, failure to 
exercise ordinary 7 care on the part of the hospital had not 
been established. 

In Daniel vs. Jackson Infirmary, (1935) 173 Miss, 832, 
163 So. 447, a like conclusion was reached, and the same 
principle recognized in llgenfritz vs. Missouri Pou'er and 
Electric Co. (1937) Mo. 648, 111 S. W. 2d 723, (where 
plaintiff slipped on office floor which was slick and shiny 
after being waxed in customary manner), and in McCann 
vs. Gordon (1934) 315 Pa. 367, 172 A. 644 (where tenant 
of building slipped on floor waxed and polished by owner). 

In Smith vs. Union and N. H. Trust Co. (1936) 121 Conn. 
369,185 A 81, plaintiff while on a business visit to a tenant 
of an office building slipped on the floor of a corridor, 
which was of cement composition (Terrazo), and was in¬ 
jured. The floor had the appearance of being unusually 
highly polished, and after the plaintiff fell there was a 
mark upon the floor several inches long, and nearby were 
two or three lumps of wax about one-fourth of an inch in 
diameter. The Court held that the owner of an office build¬ 
ing might use wax, oil or other substitutes in the customary 
manner, without incurring liability to one who slipped 
thereon, unless he was negligent in the materials he used, 
or in the manner of application, and that the evidence in 
that case that there were lumps of wax on the floor would 
not reasonably justify an inference that the defendant had 
failed to exercise reasonable care, especially where there 
was nothing to show- directly that the plaintiff’s fall was 
caused by them, or any of them. 

In Cluett vs. Union Electric Light and Power Company , 
(1920: Mo.), 220 S. W. 865, the plaintiff upon entering 
office of the defendant to pay bill, saw a man inside, in front 
of the entrance with his mop and pail cleaning the smooth 
surfaced floor. The Court in holding there was no liability, 
said: 
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“We are of the opinion that defendant should not 
be held liable, even if the place where plaintiff fell 
had been previously mopped and left in a damp con¬ 
dition. If liability be sustained in this kind of case, 
it would simply open the floodgates to all kinds of 
speculative litigation that has, according to our con¬ 
ception of the law, already been extended much too far 
for the public good. We cannot shut our eyes to the 
fact that throughout the state, and especially in the 
cities and towns, many of our citizens own homes in 
which the parlor, and possibly other rooms, are fur¬ 
nished with hardwood floors, upon which rugs are 
frequently placed. It would not for a moment be 
deemed unsafe for the owners of these homes to have 
as guests their friends and relatives. Yet, if liability 
should attach in this case, it would practically make 
the owner of each home an insurer of the safety of 
invited guests as against any damages which might be 
sustained by them in slipping and falling on the floor.” 

See also Greenfield vs. Miller (1921) 173 Wis. 1S4, ISO 
X. W. S34, 12 A. L. R. 9S2, (holding as matter of law that 
home owner was not liable to guests falling upon unfastened 
rug laid on waxed floor). 

Lewis vs. Dear, (193S) 120 X. J. L. 224, 19S A. SS7, 
(holding that maintenance of small rug on highly polished 
hardwood floor of drawing room in private residence was 
not active negligence, nor a trap and denying guests right 
to recover), and Nelson vs. Smeltzer (1936) 221 Iowa, 972 
265 N. W. 924, (nurse employed in home held not entitled 
to recover for injuries received when she slipped on un¬ 
fastened rug placed on highly polished and waxed hard¬ 
wood floor.) 

In Wigdorowitz vs. Abrahams, (1932) 237, Appeals Div. 
81, 260 X. Y. S. 326, the Court held as a matter of law 
that there could be no recovery by the tenant of an apart¬ 
ment house for injuries sustained in slipping in the corri¬ 
dor, when the owner’s janitress was washing the floor with 
soapy water, there the process was fully apparent and the 
tenant must have been aware of the danger. 


i 
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In Jacobs vs. Danzinger, (1928), 131 Misc. 475, 227, N. Y. 
Supp. 160, the Court held that the stairs of a tenement 
house must be cleaned and soap must be used to clean 
them, and denied the right of a tenant to recover because 
she slipped and fell on the steps which the janitor was then 
engaged in cleaning with soap suds. 

And in Samuels vs. Terry Holding Company, (1929) 227 
Appeals Div. 68, 237 N. Y. Supp. 99, affirmed in 253 N. Y. 
593, 171 N. E., 797, the Court held that proof that tenant 
slipped on soapy water, that trickled upon a lower flight 
of stairs while the janitor was washing another flight, was 
not sufficient to raise an issue of facts for the jury, and 
pointed out that there was no evidence that the stairs were 
being washed in other than the usual and ordinary way. 
The Court suggested that to hold that the stairs could not 
be washed without the janitor carrying a towel around to 
wipe up immediately any water that might drip during the 
process of washing wrould be to impose upon the owners 
a rule of conduct which would preclude practical obser¬ 
vance. 

In the instant case where in the record can be found 
any proof of actionable negligence? Do w*e find it in the 
fact that the defendant did not put up signs in the hallway 
to warn tenants that the floor of the hallway was being 
w-axed, when the plaintiff herself testified, “there was a 
bucket down there, and they had a mop, and I supposed 
that they wnre mopping up,” (App. 9), and also. “I 
could see w’hat they wnre doing by what was there,—their 
bucket and mop were there” (App. 9)? "What was the 
need of a sign to warn tenants what was being done when 
the very activities of those doing the work put any reason¬ 
able person on notice? In this connection it must also be 
remembered that when the plaintiff’s deposition w*as taken, 
under oath, she testified, “I stopped and talked to them 
a little while; and then I saw the other couple standing up 
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at the other end, and that was the girl who did my room 
with the man—colored girl and colored boy, and I said 
that I wanted to get up there before she goes away. And 
I went up there and I—they were waxing the floor and they 
had no sign up.” (App. 48, 49). The fact that she had 
knowledge of what was being done with reference to waxing 
the floor is not only established by her own testimony, 
despite her attempts to deny that she actually saw Ellis 
waxing the floor, but by the overwhelming testimony of 
the two colored employees, who were working elsewhere at 
the time of trial, by a Miss Knox, a neighboring tenant, 
and the undisputed physical facts. If she did not actually 
see Ellis waxing the floor, she knew and understood that 
they had been doing and were about to continue with some 
work on the floor because she did admit that she saw a 
bucket and paraphernalia and she supposed that they were 
mopping up, and you could see what they were doing by 
reason of the fact that they had the bucket and mop there. 
In opposing the motion for directed verdict counsel for the 
plaintiff frankly stated that the only issue in the case was 
whether or not the plaintiff was given any warning as to 
the fresh application of wax. If she knew of the fresh 
application of the wax no warning was necessary, and she 
must be charged with knowledge when her own testimony 
clearly establishes the existence of conditions which would 
put any rational person on notice. 

In addition there was positive testimony by the house¬ 
man, who did the waxing, the maid at the hotel, and Miss 
Knox, a friend and neighbor of the plaintiff, that the 
work was being done in the presence of the plaintiff for 
some time before the acident occurred, and that she was 
warned to keep on the dry side of the hall. She, herself, 
referred to the houseman as “a nice gentleman,” who was 
always courteous to and ready to assist her, thus portray¬ 
ing the type of colored man who would have done the very 
thing which he said he had done. 
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The testimony of these witnesses must be accepted, 
when considered in the light of the plaintiff’s testimony, 
that she could see what they were doing by what was there, 
that she supposed they were mopping up, and her positive 
testimony when her deposition was taken that, “they were 
waxing the floor.” Can there be found even a scintilla of 
credible testimony which would establish negligence on the 
part of this defendant on the only issue urged by her 
counsel with reference to its failure to give plaintiff warn¬ 
ing as to the fresh application of wax? A negative answer 
to this question would seem to be compelled. Furthermore, 
it is conceded that the owner of an apartment, or hotel, has 
the right to clean and wax the corridors and hallways 
thereof, and that such act is not in and of itself negligence. 
It must be shown by credible evidence that the waxing was 
done negligently and created a dangerous condition. In 
this case the testimony clearly established that the house¬ 
man on the day in question waxed the hallway of the fifth 
floor and in so doing followed the same method which he 
had always followed, namely, waxing one-half of the hall¬ 
way and leaving the other half untouched until the wax 
had dried on the half to which he had applied it. Certainly 
no one could claim that such method was a negligent 
method. To the contrary it was evidence of due care, if 
not unusual care. And there was no evidence that the type 
of wax used, and the manner of its application, was other 
than what was usual and customary. In that state of the 
record it was the duty of the Court to direct a verdict for 
the defendant, and after the jury had apparently surprised 
the Court by returning a verdict against the defendant, 
it was his duty, on motion, to enter a judgment for the 
defendant notwithstanding the verdict. 
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n. 

A Scintilla of Evidence Is Not Sufficient To 
Take a Case To The Jury. 

Giving the plaintiff even’ favorable inference to be 
reasonably drawn from all the evidence in the case, it 
cannot be found that she had presented more than a scin¬ 
tilla of evidence to support her claims. The testimony of 
the various witnesses produced by her, and the defendant, 
including her own tstimony, was overwhelmingly against 
her claim. The Court below should have applied the rule 
laid down by the Supreme Court of the United States in 
Pennsylvania R. R. Company vs. Chamberlain, 288 U. S. 
333, 343, 77 L. ed. 819, S25, when it said: 

“The rule is setled for the federal courts, and for 
many of the state courts, that whenever in the trial 
of a civil case the evidence is clearly such that if a 
verdict were rendered for one of the parties the other 
would be entitled to a new trial, it is the duty of the 
judge to direct the jury to find according to the views 
of the court. Such a practice, this court has said, 
not only saves time and expense, but i gives scientific 
certainty to the law in its application to the facts and 
promotes the ends of justice/ Bowditch vs. Boston, 
101 U. S. 16, IS, 25 L. ed. 980, 9S1; Barrett vs. Virginia 
R. Co., 250 U. S. 473, 476, 63 L. ed. 1092,1094, 39 S. Ct. 
540, and cases cited; Herbert vs. Butler, 97 U. S. 319, 
320, 24 L. ed. 95S. The scintilla rule has been definitely 
and repeatedly rejected so far as the federal courts 
are concerned. ” 


m. 

The Court Should Have Held As A Matter Of Law That 
Plaintiff's Negligence Contributed To The Accident. 

As heretofore pointed out the plaintiff admitted that 
from the presence of the colored employees with the mops 
and buckets she supposed they were mopping up, and she 



15 


further said that she could see what they were doing by 
what was there. Furthermore, when her deposition was 
taken before trial she swore that “they were waxing the 
floor” and when confronted with this testimony upon cross- 
examination at trial she admitted that she may have sworn 
to that, but said that she did not see them waxing the floor. 

It is apparent from this testimony, and with the other 
admitted facts in the case, that even though the plaintiff 
did not acutally see anyone waxing the floor she knew that 
they had been waxing it. There can be no other conclusion, 
when we give her testimony every reasonable and chari¬ 
table consideration. Furthermore, although she denied 
that she had been warned to keep on the dry, or unwaxed, 
side of the hall, the overwhelming testimony permits of 
only one conclusion, namely, that she was warned by the 
houseman. Notwithstanding the notice to her resulting 
from the presence of the employees with the mops and 
buckets, or mop and bucket, her own reaction to their 
presence as shown by her testimony that she, “could see 
what they were doing by what was there,” the actual 
knowledge of the waxing of the floor by what she saw and 
testified to, and by the testimony of the other witnesses, 
she took it upon herself to hurry up the hall to contact a 
maid, one she says was standing at the other end of the hall, 
and failed to keep on the dry or unwaxed portion. 

Miss Knox testified that there was ample room for the 
passage of a person on the unwaxed side of the hall and 
she used the same after being warned by Ellis in the 
presence of, and hearing of the plaintiff. Undoubtedly, 
she, in her hurry, forgot to keep on the unwaxed portion 
of the hallway, stepped over on the waxed portion, and ‘ 
because of her hurry slipped on same. If she had used 
the slightest degree of care the accident would not have 
happened, and, therefore, even though it could possibly 
be found in this case that the defendant was guilty of any 
negligence the Court should have directed a verdict for 
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the defendant because of the plaintiff’s contributory negli¬ 
gence. 


CONCLUSION 

On the evidence in this case it was the plain duty of 
the trial Judge to direct a verdict for the defendant for 
the reasons hereinbefore pointed out, and after verdict 
it was his plain duty to enter judgment in favor of the 
defendant notwithstanding the verdict for the plaintiff. 
In refusing to do so he erred, and the judgment should 
be reversed with directions to enter judgment in favor of 
the defendant. 


Respectfully submitted, 

Henry I. Quinn, 

637 Woodward Bldg., 
733-15th St., N. W. City. 
Attorney for Appellant. 
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THE BELLEVUE INCORPORATED 
OF WASHINGTON, 


Appellant 


vs. 

ALICE HASLUP, 


Appellee, 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


APPELLEE’S BRIEF. 


Introductory Statement. 

This is an appeal by The Bellevue Incorporated of Wash¬ 
ington, defendant below, from a judgment entered in Civil 
Action #22,912 of the District Court of the United States 
for the District of Columbia, for the sum of $3,500.00, en¬ 
tered upon the verdict of a jury. The verdict and judgment 
of the lower Court was entered on October 20th, 1944, (App. 
4 & 5). Motion to set aside verdict and judgment in favor 
of plaintiff and for judgment in favor of defendant, or for 
new trial was filed Oct. 30,1944, although the appendix does 
not so disclose, and was overruled November 17th, 1944 
(App. 6). Notice of appeal was filed December 12, 1944, 



o 


although the appendix does not so disclose, and record filed 
in this Court January 22nd, 1945. 

Statement of Case. 

This was a suit by the appellee, (plaintiff below, who we 
shall hereafter refer to as such), against the appellant 
(defendant below, who we shall hereafter refer to as such) 
for damages for injuries sustained by her as the result of 
falling in the corridor of the hotel owned by the defend¬ 
ant. 

There is no dispute that the plaintiff’s fall was caused by 
wet wax which had been freshly applied by an employee of 
the hotel, and that as result thereof she received serious 
injuries. The issue of fact was whether or not the plaintiff 
knew or had been warned of the dangerous condition of the 
corridor. The plaintiff denied that she was warned or 
knew of the dangerous condition, while on the other hand 
the defendant produced witnesses who testified that she 
had been warned. The lower Court in instructing the jury 
stated in part as follows: 

“This case, * * * depends to a very large extent upon 
the weight that vou are going to give to the testimony 
of particular witnesses * * * in the last analysis, since 
you have to decide which witness is telling you correctly 
what transpired on that occasion, it is for you to use 
your own judgment in your own way on that. (App. 
56.) * * * The plaintiff says that the defendant did 

not exercise reasonable care in maintaining the corri¬ 
dors in a reasonablv safe condition. That is the first 
question you have to ask yourselves. The defendant 
says that it not only did exercise reasonable care, but 
it says that not only did the plaintiff know what was 
going on at that time, but that the plaintiff herself did 
not exercise reasonable care in the use of the corridor 
in the way in which she did use it, and that the reason 
for the fall was her own neglect. (App. 57.) # # * It 
is for you to say, upon all the evidence, whether or 
not by a fair preponderance it shows that she knew 
that the floor was being waxed.” (App. 61.) 
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While the statement of the case as set forth in the ap¬ 
pellant's brief omits many matters which have a direct bear¬ 
ing on the question here involved we shall attempt a 
complete re-statement of the case, but shall refer to such 
matters in our argument. 


Summary of Argument. 

1. Whether or not the owner of a hotel exercised reason¬ 
able care in applying wet wax to its corridors, was a ques¬ 
tion of fact for the jury, and evidence in this case presented 
an issue of that fact, which the lower Court properly sub¬ 
mitted to the jury for determination. 

2. Whether or not the plaintiff knew or was warned of 
the dangerous condition of the corridor presented an issue 
of fact for determination by the jury, and the lower Court’s 
ruling in denying the defendant’s motion for a directed 
verdict was correct. 


ARGUMENT. 

Point 1. 

There is no dispute that the plaintiff fell as the result 
of wet wax (App. 29) having been freshly applied (App. 
13) to the public corridor, which was covered with inlaid 
linoleum (App. 43) by one of the hotel’s employees (App. 
26). It is also a fact that there was no sign of warning of 
the wet wax on the floor (App. 13). The plaintiff an elderly 
woman (App. 22) had been a guest at the hotel for many 
years (App. 8). There were also a number of other elderly 
women who made it their permanent home (App. 12). About 
two weeks before the plaintiff fell the manager of the hotel 
was warned by the hotel physician about the dangerous 
condition of the waxed corridors (App. 14) and told that 
they were left wet and should be wiped dry (App. 15), and 
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that it was dangerous to leave the floor like that (App. 16), 
and that some of the old ladies might fall on such waxed 
floors (App. 21). 

The defendant inferentiallv admitted that freshly applied 
wax to the corridor was dangerous to persons walking 
thereon, as they called witnesses to prove that the defend¬ 
ant \\ J as warned of the condition, about which we shall have 
more to say under point 2. 

The lower Court's instruction to the jury in this phase 
of the case was as follows: 

“The jury are instructed that the defendant was under 
a duty to exercise reasonable and ordinary care to keep 
the hallways of the hotel building in which the plaintiff 
was a guest in a reasonably safe condition at all time, 

V * 7 

and if you find that the defendant failed in this duty, 
taking into consideration the character of the guests 
of the hotel, and that as a result thereof the plaintiff 
was thereby injured, then the defendant must respond 
to the plaintiff in damages for her injuries” (App. 59). 

* # # * W 

“You are further instructed that the defendant has the 
right to clean and wax the corridors, or hallways of its 
hotel building, and such act on its part in and of it¬ 
self is not negligence.” (App. 60.) 

The most recent case decided by this Court involving a 
suit for damages for falling on a waxed floor is that of 
McKay v. Parkwood Owners, Inc., decided December 20, 
1943, 78 U. S. App. D. C. 260; 72 W. L. R. 188; 139 Fed. (2) 
385. There the plaintiff fell on a freshly waxed elevator 
floor in a building occupied largely by doctors, the plaintiff 
being a patient of one of the doctors. The lower Court 
directed a verdict for the defendant. On appeal this Court 
reversed the lower Court and held there was sufficient evi¬ 
dence from which the jury could have found that the de¬ 
fendant failed to use necessary care required. 

We respectfully submit there was clearly presented an is¬ 
sue of fact for determination by the jury, as to whether or 
not the defendant had exercised reasonable care. 
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Point 2. 

The defendant contends that the plaintiff knew of the 
condition of the corridor and had been warned thereof. 
Plaintiff denies that she knew that wax had been freshly 
applied or that she had been warned thereof. The ffrst 
witness called by the defendant to prove the foregoing 
was the houseman Garland, the man who was applying the 
wax. He testified that he first saw the plaintiff about 
noon, at which time he was waxing the door, and asked to 
be allowed to assist her to her room because he had waxed 
the door, to which she responded that she would wait until 
it dried (App. 2d). This was denied by the plaintiff (App. 
4-5). That he assisted her to her room to answer the tele¬ 
phone (App. 27). This was denied by the plaintiff (App. 
47). Also that he cautioned everybody (App. 27). He also 
stated he cautioned the plaintiff in the presence of Miss 
Knox (App. 28). This was denied by the plaintiff (App. 
47). That he cautioned everyone coming up the hall (App. 
2S). He cautioned a lady named Mrs. Hutchinson (who 
was dead at the time of the trial) (App. 28). That he next 
saw the plaintiff alxmt an hour later and she was talking 
to Miss Hutchison, near the elevator or the fountain and 
at the time he was waxing the door and cautioned the 
plaintiff (App. 29). This was denied by the plaintiff (App. 
52). She stated it looked like the colored couple were dirt- 
ing, but she wouldn't say they were (App. 9). The thought 
she probably meant to convey was they were laughing and 
joking, cutting up. That he cautioned her every time he 
saw her and sometimes he cautioned her more than once 
(App. 33). 

Aside from the fact that the plaintiff denied the witness 
cautioned her, let us examine the record to ascertain how 
accurate his recollection was. He stated when he first saw 
the plaintiff that day it was around noon, that she came 
up the hall and started to her room and he offered to assist 
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her to her room as the floor was waxed (App. 26). On 

cross-examination he stated that the first time he saw her 

which was around noon, he had waxed the west end of the 

hall, but had not waxed the east end of the hall (App. 30). 

The plaintiff lived in the east end of the hall which had not 

been waxed (App. 30). If he had not waxed the east end 

where the plaintiff had her room, what was the purpose 

of ottering to help her to her room. He further stated that 

he did assist her to her room (which was on the occasion 

when he first saw her around noontime) (App. 26) to answer 

the telephone, that at that time, only one-half of the hall 

was waxed, the other half was dry (App. 27). This is 

contradictory to his statement on cross examination that 
•> 

he had not waxed the end of the ball where the plaintiff 
lived (App. 30), and contradictory to his statement that 
after lie saw the plaintiff the first time he went down stairs 
to get his lunch (App. 33) and that when he came up he 
started by the fountain and waxed back up the hall all the 
way around to approximately her room; but left this side 
dry from the fountain all the way to her room. When he 
came back the plaintiff was standing in the hall talking to 
Miss Hutchison (App. 32). 

Further on cross examination he stated the second 
time he saw the plaintiff “* * * she was coming out of her 
room” (App. 31). Later he admitted he had not seen her 
come out of her room (App. 32). 

During his cross-examination the following occurred: 

“The Court: How wide was the corridor?*’ 

* • * • • 

“By Mr. Nicolaides: Q. Approximately how wide 
was the hall in front of where Miss Haslupfell? A. I 
didn't measure it. Q. Show us with your hands, ap¬ 
proximately. A. I guess it is more than six feet, be¬ 
cause I can’t stretch from one side to the other. Q. 
That is, you cannot touch the walls when you put your 
hands out; is that right? A. Yes, sir. Q. How much 
more is it when you put your hands out—a few inches 
or what? A. I would say it probably is about six 
inches or more. 


( 


Mr. Xicolaides: Is that what your Honor wanted 
to (dear up if 

The Court: Yes.” (App. 31). 

Further in re-cross examination he was asked whether 
the hall was more than he could stretch his hands across 
and he said yes (App. 33). Later the following occurred: 

“The Court: May 1 ask Garland how tall he is? 

By Mr. Quinn: Q. How tall are you (Garland? A. 
1 am six feet. 

The Court: Would it be possible to have the place 
measured down there during recess? Mr. Quinn: He 
has pretty long arms. 

The Court: Well, I have some recollection of his 

having stretched his arms” (The foregoing is error, 

what the Court actuallv said was 1 have some recollec- 

* 

tion that the stretch of a man’s arms is equal to his 
height) “and if you can have it measured during the 
recess, I think it might help the jury” App. 34). 

The width of the hall where the plaintiff fell was measur¬ 
ed and was live feet live inches wide from wall to wall (App. 
43). Later by demonstration in the Court it was shown 
that the witness Garland could have touched both sides 
of the walls, with ease by extending his arms (App. 45). 
Here was a clear physical demonstration that the witness 
was in error when he said he could not touch both of the 
walls in the hall when he extended his arms. This was a 
matter alxmt which he could not have been mistaken. We 
are not contending that the witness deliberately attempted 
to mislead the jury, but we do say that it shows conclusively 
that while he may have thought he was talking about the 
hall where the plaintiff fell be was in fact talking about 
some hall in some other hotel where he may have worked, 
and just as he was mistaken about the hall in the defendant 
hotel, he was mistaken about having cautioned the plaintiff, 
and the jury in the light of the testimony had the right to 
so believe. 

The next witness was the chambermaid, Beatrice, who 
testified she was working on the fifth floor the day of the 
accident (App. 34), and she corroborated the testimony of 
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Garland as to wliat happened when he first saw the plain¬ 
tiff in the morning. She also stated Garland assisted the 
plaintiff to her room and that at that time one half of the 
hall was dry (App. 35), hut as we have heretofore shown, 
Garland on cross examination stated that when he first 
saw the plaintiff about noon he had not waxed her end of 
the hall (App. 30). We do not contend that the witness 
was deliberately testifying falsely, but to say the least, 
that she may have been mistaken, and it was for the jury 
to decide whether or not she was correctly stating what took 
place on that occasion. 

The next witness called was Miss Knox, a guest of the 
hotel on the day of the accident. That sometime in the 
morning of that day (App. 37) she came out of her room, 
which was two or three doors away from the plaintiff’s 
door and started up the hall in the direction of the plain¬ 
tiff’s door, to speak to the maid, and as she got to the 
plaintiff’s door the plaintiff was standing at her door in¬ 
side her room and she stopped to talk with the plaintiff 
(App. 38). That Garland was six or eight feet further up 
the hall and told her to be careful he was waxing the floor, 
but she was not sure whether he called to her when she came 
out of her room or when she stepped in front of the plain¬ 
tiff’s door (App. 39). She further stated she noticed at 
the time the floor was waxed on one side and drv on the 
other (App. 39). In view of the fact that Garland stated 
he had not waxed that end of the hall when he first saw 
the plaintiff at noon (App. 30) and further stated that it 
was after he came upstairs from lunch that he waxed one 
side up to her room and left the other side dry (App. 32), 
Miss Knox must have been mistaken about the condition 
of the floor on that occasion, and it was clearly a matter for 
the jury to determine. 

Upon cross examination she stated that all the time she 
talked with the plaintiff, plaintiff was inside her room. 
Then the following occurred: 
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“Q. But be was not speaking to Miss Haslup; was 
he? A. Not at that moment. (Italics supplied.) 

Q. You do not know whether he ever talked to her; 
do you? A. No. 

Q. Why do you say, ‘at the moment’?” (App. 40). 

The foregoing is inserted merely to call the Court’s at¬ 
tention to the fact that witnesses do make statements giving 
an inference different from what actually happened. 

The next witness was Miss Semone, the hotel housekeep¬ 
er, who testified that she went to the plaintiff’s room after 
the accident and that the hall was half waxed and half dry. 
That at the place where the plaintiff fell there was one 
scar, but she did not notice if there were any others scars 
on the floor in either direction (App. 42). There was no 
cross examination of this witness. 

The foregoing were all of the witnesses produced by the 
defendant. 

Now with reference to the witness Dr. Elma B. Carr, 
who lived in the hotel, had office there, was a stockholder 
thereof, and was house physician (App. 11), while we ad¬ 
mit she was called as witness for the plaintiff, we believe 
it is clear from the record that at the time of the trial she 
was a hostile witness as shown by the following incidents: 

“By Mr. Xicolaides: 

Q. 1 will ask you this, Doctor Carr: Was there or 
was there not wet wax on the floor when you got there? 
A. 1 would say that the floor was wet. 

Q. Was there wet wax there? A. Well, I wouldn’t 
know (App. 14). 

***** 

Q. Have you exhausted your recollection, Doctor 
Carr, as to what was the condition on the 16th and 
what you may have said to the manager or any other 
employee about two weeks prior thereto, or would you 
like to think a little about it? A. If you will let me 
state this in my own way, 1 think I can state it. 

Q. That is perfectly agreeable, as far as I am con¬ 
cerned. A. When I went to Miss Haslup’s room, the 
floor was wet. Now, 1 can’t say that that was wax, 
because I didn’t see people put wax down there, so 1 
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cannot testify—1 can’t swear that that was wax. All 

I can sav is that the hall was wet when I went to her 
* 

room (App. 16). 

***** 

Q. Now, Doctor Carr, I hand you a paper and ask 
you to read it, but after reading it do not make any 
comments on it whatsoever until I ask you a question. 
(App. 16). 

• * * # * 

Q. Doctor Carr, having read this paper, does that 
refresh your recollection in any way as to the condi¬ 
tion of the lloor when you got there on the 16th of 
September, 1943:' A. 1 said it would not change my 
answer. 

***** 


Q. Doctor Carr, is it not a fact that within a few 
days after this accident, you wrote a letter, irrespective 
of whom you may have written it to, stating that about 
*2.00 p. m. on September 16, 1943, Miss Haslup fell 
while going from the elevator in the Bellevue Hotel 
to her room; there was wet wax on the floor, but there 
was no sign of warning of the fact that there was wet 
wax on the floor? Did you not make that statement in 
a letter? A. I made that statement at that time” 
(App. 17). 


* * * • • 


“Q. I show you a document and ask you to read it, 
and then after you have read it, I will ask you a few 
questions about it. If by any possible chance, you 
cannot read any of it, let me know and I will help you 
out (App. 18). 

• # * * • 

Q. Now, Doctor Carr, does the reading of this docu¬ 
ment refresh your recollection in any way as to what 
you said to the manager or any other employee of the 
Bellevue Hotel? A. Approximately two weeks. It 
didn't need anv refreshing. 

Q. Then I will ask you again Doctor Carr, what, if 
anything further did you say to the manager or any 
1 other employee of the Bellevue Hotel in reference to 
the condition of the floor, witli relation to guests in the 
hotel? A. I said, the floors to be left wet, are dan¬ 
gerous. 

Q. To whom, if anybody? A. To people who might 
fall on them. 

• * * • • 
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Q. Anything else with reference to possible danger¬ 
ous conditions to the guests? A. No, except that they 
might slip and fall (App. 19). 

Q. Well, what were your words to the manager 
about that feature of your conversation? A. I don’t 
believe that need to be carried any further. I said 

the guests would slip on the wet floor (App. 20). 

# * * * • 


Q. Doctor Carr, did you not tell me on the telephone 

shortly—a few days after this accident, 'that you called 

their attention to the fact that some of the old ladies 

might fall on such waxed floors? A. I would say yes, 

and I don’t think it makes any difference. Young ones 

fall, just as well as old ones (App. 21). 

* # * * # 


Q. Would you notice any difference in her physical 
condition since this accident and what it was before 
the accident? A. Well, that is a difficult question 
(App. 21). 


# * * # • 


Q. Would you say that she is able to get around 
just as well as before she had the accident? A. I 
think she goes to all the floors that she wants to go to. 

The Court: Won’t you answer the question? 

#**##• 


A. Well, I would say no. 

#**##• 

Q. Has she suffered any impairment from this acci¬ 
dent Doctor Carr? A. Do you know her well? 

Q. Doctor Carr, whether I know her well has noth¬ 
ing to do with this case. 

The Court: I must ask you to answer the questions 
and not argue with the lawvers. 

By Mr. Nicolaides: 

Q. You are the physician who attended Miss Has- 
lup before the accident, you are the physician who 
attended her during the accident for a long period of 
time, and you say you attended her after the accident. 
I will ask you what impairment she has suffered as a 
result of this accident. A. She cannot get around as 
well, because she has to go with a cane” (App. 22). 


Upon cross examination by the defendant’s counsel she 
stated that when she went up on the fifth floor after the 
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accident one-half of the floor was wet and one-half was 
dry (App. 23). It is indeed strange that when this wit¬ 
ness wrote a letter just a few days after the accident con¬ 
cerning the same she did not say anything about one-half 
of the floor being wet and one-half being dry, what she 
said when she wrote the letter was “there was wet wax on 
the floor, but there was no sign of warning of the fact that 
there was wet wax on the floor*' (App. 17). 

But even if only one-half of the corridor was waxed, that 
in no way affects the responsibility or liability of the de¬ 
fendant for the manner in which that half of the corridor 
is waxed. 

Defendant states in its brief that it did not have to warn 
the tenants, as the plaintiff herself testified “there 'was a 
bucket down there, and they had a mop, and I supposed 
they were mopping up*' (Italics supplied). In the first 
place the plaintiff did not testify that she supposed they 
were mopping up. What was said is the following: 

“Q. Can you tell us, ma'am, what they were doing 
at that time other than talking to one another? A. 
Well, they had—there was a bucket down there and 
they had a mop, and I suppose that they were mopping 
up. (Italics supplied.) 

Mr. Quinn: l)o not tell what you supposed. 

Mr. Xicolaides: No, don't tell us anything you 
might think of. 

A. Excuse me. 

#•■*** 

Q. Do you know of your own personal knowledge 
what was in the bucket? A. Xo.” (App. 9.) 

The brief further states that when the plaintiff’s depo¬ 
sition was taken she stated “And I went up there and I— 
they were waxing the floor and they had no sign up”, and 
then argues that by her own testimony she had knowledge 
of what was being done with reference to waxing the floor. 

Aside from the fact that the plaintiff denied that she 
had previously stated that when she went into the hall they 
were waxing the floor (App. 49) assuming she did make 
such a statement when the deposition was taken long after 
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the accident occurred, is it not reasonable to infer that her 
statement did not relate to what she knew they were doing 
at that time, but to what she knew at the time she made 
the statement, and would it not be a natural response she 
having later found out that they were waxing the floor on 
the dav of the accident. 

The lower Court’s instruction to the jury on this phase 
of the case was as follows: 

“This ease * * * depends to a very large extent upon 
the weight that you are going to give to the testimony 
of particular witnesses. * * * in the last analysis since 
you have to decide which witness is telling you cor¬ 
rectly what transpired on that occasion, it is for you 
to use your own judgment in your way on that” (App. 
56). 

We respectfully submit that the evidence in this case 
presented a question of fact for determination by the 
jury, as to whether or not the plaintiff knew or was warned 
of the dangerous condition of the corridor and that the 
lower Court was correct in its ruling denying the defend¬ 
ant's motion for a directed verdict. 

Analysis of Authorities Relied Upon by Appellant. 

We have made a careful examination of all the decisions 
cited, with the exception of one, and believe an analysis 
thereof shows they are not in support of the appellant’s 
contentions. 

Bonawilt v. Sisters of Charity, 43 Ohio App. 347; 

1S2 N. E. 661. 

There was evidence in this case tending to show that a 
man, presumed to have been an employee of the defendant, 
waxed and polished the floor a day or two before the plain¬ 
tiff was injured. There was no evidence in the case of 
freshly applied wax. 
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Cluctt v. Union Electric Light & Power Co., 220 
S. \Y. 8G5. 

The real issue in this case was whether or not the plain¬ 
tiff had shown by substantial evidence that she fell at a 
place on the defendant's floor where it was soapy and slip¬ 
pery. Plaintiff in unmistakable language testified in chief 
“This was a dry place I walked over." On cross examina¬ 
tion 1 she testified positively that she saw nothing in the floor 
where she fell to make it slippery. The porter was the only 
other eyewitness to the occurrence, aside from the plain¬ 
tiff' and he testified that it was dry where the plaintiff 
fell. The Court’said, “In the face of the above testimony 
plaintiff was permitted to go to the jury on mere conjecture, 
based upon the idea that it must have been slippery because 
she fell". 

Daniel v. Jackson Infirm-ary, 173 Miss. 832; 163 So. 
447. 

In this case the plaintiff fell on a Monday. The floor 
was waxed every Friday. There was no evidence of freshly 
applied wax, and the plaintiff relied exclusively upon the 
fact that she fell on the floor. 

Greenfield v. Miller, 173 Wise. 1S4; 180 N. W. 
834. 

The plaintiff fell upon a rug laid on a waxed floor while 
in the residence of the defendant. The question involved 
was whether the relationship of licensor and licensee ex¬ 
isted, or that of invitor and invitee, and if that of licensor 
and licensee existed, was there a liability because of a trap 
left on the premises. The Court held that the relationship 
of licensor and licensee existed and “• # * that where a 
guest is invited to come into the premises of a host for 
social or benevolent purposes only, the relation thus created 
is one of licensor and licensee and the rule of ordinary care 
does not apply’*. 
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llgenfritz v. Missouri Power & Elec. Co., .... Mo. 
648; 111 S. W. (2nd) 723. 

We have been unable to find this case. 

Lewis v. Dear, 120 N. J. L. 224; 198 A. 887. 

This was a suit by a guest in a private home who while 
going to dinner stepped on a rug and it slipped under her. 
The Court held that one who enters as gratuitous guest has 
only the rights of a licensee and takes the property as he 
finds it. And also that where one visits a private home as a 
social guest, the owner is bound to take the same care of 
him, that he takes of himself and family and no more. 

McCann v. Gordon, 315 Pa. 367; 172 A. 644. 

There was nothing in this case to show with any certainty 
how long before the accident occurred the waxing was done. 
Nor was there anything whatever to show an unusual or 
dangerous situation as to charge the defendant with lia¬ 
bility. 

Nelson v. Smeltzer, 221 Iowa 972; 265 X. W. 924. 

Plaintiff was a nurse employed by defendants to stay 
overnight with the aged mother of Mrs. Smeltzer, while the 
defendants were out of town. Plaintiff while preparing to 
leave the following morning slipped on a rug. The rug had 
been there for two or three years before the accident. Plain¬ 
tiff had been to their home many times before and had 
walked over the same rug. The doors were polished about 
four or five times a year with an electric polisher. 

Smith v. Union and N. H. Trust Co., 121 Conn. 369; 

185 A. 81. 

In this case there was no evidence that the plaintiff’s 
fall was caused by any lumps of wax on the floor. Plaintiff’s 
witness testified that lie looked at the floor and saw nothing 
upon it. That he knelt to see if he could ascertain what 
caused the plaintiff to fall and saw two or three lumps of a 
substance like wax, smaller than a dime and about one- 
quarter of an inch in diameter. The spots had the appear- 
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ance of wax. Near these spots was where the plaintiff 
fell. 

Jacobs v. Danzinger, 131 Misc. 475; 227 N. Y. 
Supp. 160. 

In this ease the plaintiff testified that the janitor was 
working on the floors, they were greasy and soapy, that 
she got hold of the banister and walked down and slipped 
on second stone step. She knew what the janitor was do¬ 
ing because the steps were wet. The janitor denied that 
he was working on the steps, that the plaintiff came out of 
the apartment in a negligee with a couple of straps and a 
pair of slippers, that she was running down for the milkman 
and that her shoe got caught in the straps and she fell. The 
facts in the case have no relation to case now before this 
Court. 

Samuels r. Terry Holding Co., 227 App. Div. 68, 
237 X. Y. Supp. 99, 253 X. Y. 593. 

Here we have another Xew York case involving the wash¬ 
ing of stairs with soap and water in an apartment house, 
which is quite different from freshly applied wax to the cor¬ 
ridor of a hotel. Furthermore in all of the New York 
cases there is a strong inference that the health laws require 
the stairs in apartment houses to be washed and that the 
owners are only doing what the law requires. There is no 
law which requires the owners of hotels to wax their corri¬ 
dors. 

Wigdorowitz v. Abrahams, 237 App. Div. 81; 260 
X. Y. S. 326. 

In this case the plaintiff saw the janitress bending down 
and washing the floor at the foot of the staircase with soap 
and water. This case was before a Court of five judges, 
two of whom dissented stating: “The record presents a 
question of fact whether the janitress had abandoned her 
work leaving wet soap suds on the floor, or whether she 
was still occupied in washing the floor and had not finished 
the task”. 
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As against tlie above New York cases we have the case 
of Shearod v. Forty First <£ P. Ave. Corp., 254 N. Y. 618, 
173 N. E. 891. 

This was an appeal from a judgment of Appellate Di¬ 
vision reversing a judgment in favor of the plaintiff enter¬ 
ed upon a verdict and directing a dismissal of a complaint in 
an action for personal injuries. Defendant was the owner 
of an office building. The plaintiff was about to enter an 
elevator and slipped and fell receiving injuries. He tes¬ 
tified that the iloor in front of the elevator was wet and 
soapy. The Appellate Division directed a dismissal on the 
ground that plaintiff had failed to show any negligence 
on the part of the defendant. Judgment of the Appellate 
Division was reversed on the ground *** * * that there was 
a question of fact as to the defendant's negligence”. 

Penn. It. It. Co. v. Chamberlain, 288 U. S. 333; 77 
L. ed. 819. 

We have no fault to find with this case, but the present 
case is not one where there is only a scintilla of evidence. 

Conclusion. 

In conclusion we call the Court’s attention to a very re¬ 
cent case, Tennant, Administratrix, v. Peoria & Pekin 
Railway Co., 321 U. S. 29 (decided January 17, 1944). 

That was a suit under the Federal Employers* Liability 
Act to recover damages for the wrongful death of one Ten¬ 
nant during the course of his employment. Tennant was 
employed as a switchman by the defendant and was killed 
during the course of his employment. There was no direct 
evidence as to his precise location at the moment he was 
killed, but there was some evidence which indicated that he 
never walked back on either side of the engine. The case 
was submitted to the jury, which returned a verdict in fav¬ 
or of the plaintiff and awarded damages, and the District 
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Court entered judgment accordingly. On appeal the Cir¬ 
cuit Court of Appeals reversed the judgment on the ground 
that there was no substantial proof that any negligence of 
the defendant was the proximate cause of Tennant’s death, 
and held that the District Court should have directed a ver¬ 
dict in favor of the defendant or allowed a motion for judg¬ 
ment notwithstanding the verdict. The Supreme Court 
granted certiorari because of important questions as to the 
plaintiff's right to a jury determination, and reversed the 
Circuit Court of Appeals, stating in the course of its opin¬ 
ion as follows: 

“It is not the function of a Court to search the rec¬ 
ord for conflicting circumstantial evidence in order to 
take the case away from the jury on a theory that the 
proof gives equal support to inconsistent and uncertain 
inferences. * * * Courts are not free to re-weigh the 
evidence and set aside the jury's verdict merely be¬ 
cause the jury could have drawn different inferences or 
conclusions or because Judges feel that other results 
are more reasonable.” 

In view of the state of the evidence in the instant case, it 
is respectfully submitted that the trial Court did not err 
in refusing to direct the verdict for the defendant, and that 
the judgment below should be affirmed. 

WILLIAM F. KELLY, 

P. J. J. NICOLAIDES, 
Attorneys: for Appellee. 
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®mteb States Court of Appeals; 

District of Columbia. 


No. 8931 


The Bellevue Incorporated of Washington, 

i 

Appellant, 
vs. 

i 

Alice Haslup, 

Appellee. 

j 

i 

I 

Appeal from the District Court of the United States 
for the District of Columbia. 


JOINT APPENDIX TO BRIEFS 


1 COMPLAINT FOR DAMAGES FOR 

PERSONAL INJURIES—FALL 

1. The jurisdiction of this Court is founded upon the 
provisions of Chapter 3 of Title 11 of the 1940 Edition 
of the District of Columbia Code and upon the fact that the 
amount claimed is in excess of $3,000.00, exclusive of in¬ 
terest and costs. 
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2. The plaintiff, Alice Haslup, is an adult citizen of the 
United States and a resident of the District of Columbia. 
The defendant, The Bellevue, Incorporated, of Washington, 
D. C., is a body corporate, doing business in the District of 
Columbia. 

3. That on, to wit, September 16, 1943, and for a long 
time prior thereto, the defendant owned, and by its agents, 
servants and employees, maintained and operated a hotel 
in the City of Washington known as The Bellevue Hotel, 
at 15 E Street, Northwest, and in the course of said owner¬ 
ship and operation did have exclusive control of said hotel, 
and it was the duty of the defendant to keep the public 
hallways and floors thereof in said hotel in a safe and 
proper condition so as to prevent injury to persons law¬ 
fully using or passing through the aforesaid hallways, 
but that the defendant, negligently and carelessly, neglected 
and failed to keep the said hallways of said hotel in a safe 
and proper condition, due to a freshly applied quantity 
of grease, wax, oil and other cleaning substance. 

I 

4. That on, to wit, September 16, 1943, and for 
2 a long time prior thereto, the plaintiff was a guest at 
said Bellevue Hotel and, at approximately 3 P. M. 
on said date, was walking through one of said hallways, 
where she had a legal right to be, exercising due care and 
caution for her safety, and by reason of the aforesaid 
negligence and carelessness of the defendant was then and 
there caused to fall or slip violently to the floor of said 
hallway. 

5. That as a result of the aforesaid fall, caused by the 
negligence and carelessness of the defendant as aforesaid, 
plaintiff suffered severe shock to her nervous system and 
sustained several and permanent injuries and was re¬ 
moved to Sibley Hospital, where she has been confined 
ever since and will be confined for a long time to come. 
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The plaintiff has suffered intense pain continuously since 
the date of said fall and has been permanently injured. 
She will be compelled to undergo further treatment in the 
hope of relieving her suffering. She has been rendered 
totally unable to perform her former activities and duties 
and she has been compelled to expend large sums of money 
for hospital care, nurses, medicine and medical treatment 
to the date of this complaint and will have to continue doing 
so for a long time in the future, all to the plaintiff’s damage 
of $30,000.00. 

Wherefore, the plaintiff demands judgment against the 
defendant in the sum of $30,000.00. 

William F. Kelly, 

P. J. J. Nicolaides, 

Attorneys for Plaintiff, 

• 740 15th Street, N. W. ' 

• • • 

3 ANSWER OF DEFENDANT TO 

COMPLAINT FOR PERSONAL INJURIES 

Defendant admits the allegations or paragraph one and 
two of the complaint. Answering the allegations of para¬ 
graph three it admits that it maintained and operated the 
Bellevue Hotel, and denies all the other allegations of fact 
in said paragraph which are not herein specifically admit¬ 
ted. Answering the allegations or paragraph four it admits 
that the plaintiff was a guest at the Bellevue Hotel, and that 
she fell on the floor in a hallway of said hotel, but denies 
all the other allegations of said paragraph which are not 
herein specifically admitted. Answering the allegations 
of paragraph five it denies that the plaintiff’s fall was 
caused by any negligence or carelessness on its part, and 
as to the remaining allegations of said paragraph it says 
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it has no knowledge or information sufficient to form a 
belief. 

Henry I. Quinn, 

Attorney for Defendant, 

637 Woodward Bldg., 

733-15th St., N. W. City. 

• • • 

4 STATEMENT OF NATURE OF CASE 

This is a suit for damages for personal injuries. 
Plaintiff says that on September 16, 1943 she was a guest 
in defendant’s hotel and on said day, she fell in the hallway. 
She says she was seriously and permanently injured. 
Plaintiff charges defendant with negligence in failing to 
keep the hall way in a state of proper condition due to a 
freshly applied quantity of grease, wax, oil and other 
cleansing substances. 

Defendant answering admits that plaintiff was a guest 
and fell in the hall way at the time and place alleged. 
Defendant denies the allegation of negligence. 

Defendant is given leave to amend and claim contribu¬ 
tory negligence; formal amendment is waived. 

STIPULATIONS: By agreement of counsel for the 
respective parties, present in Court, it is ordered that the 
subsequent course of this action shall be governed by the 
following stipulations unless modified by the Court to 
prevent manifest injustice: 

Hospital records will be admitted in evidence without 
formal proof. 

All bills initialed by the pre-trial court including a group 
of bills of professional nurses and the itemized statement 
of Sibley Hospital consisting of a number of receipts may 
be received in evidence without formal proof. 
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Within two weeks defendant may take the deposition of 
plaintiff. v 

Dated March 22, 1944 

F. Dickinson Letts, 

Pre-Trial Justice. 

Attorneys authorized to act: 

P. J. Nicolaides, 

Plaintiff, 


H. I. Quinn, 

Defendant. 

• • * 


5 VERDICT AND JUDGMENT 


This cause having come on for hearing on the 19th 
day of October, 1944, before the Court and a jury of good 
and lawful persons of this district, to wit: 


Lillian G. Harper 
William C. Fahey 
Marie Caden 
LaFavette C. Carey 
Joseph A. Klimkiewicz 
Mary Hoagland 


Margaret M. Kannel 
Elsie J. Shipley 
Harvey Brockhurst 
Edward W. Howard 
Nettie W. Davis 
Roy D. Cromwell 


who, after having duly sworn to well and truly try the 
issues between Alice Haslup, plaintiff and The Bellevue, 
Incorporated of Washington, D. C., defendant, and after 
this cause is heard and given to the jury in charge, they 
upon their oath say this 20th day of October, 1944, that 
they find the issues aforesaid in favor of the plaintiff and 
that the money payable to her by the defendant by reason 
of the premises is the sum of three thousand five hundred 
dollars. 
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Wherefore, it is adjudged that said plaintiff recover 
of the said defendant the sum of three thousand five 
hundred dollars together with costs. 

Charles E. Stewart, Clerk , 

By Marcellina Hummer, 

Deputy Clerk. 

Bv direction of 
•> 

Justice Jesse C. Adkins 


5a ORDER OVERRULING MOTION 

FOR A NEW TRIAL 

Epon the coming on for hearing of the motion filed 
herein by The Bellevue, Inc. to set aside verdict and judg¬ 
ment in favor of plaintiff and for judgment in favor of 
defendant or, for a new trial, it is this 17th day of Novem¬ 
ber, 1944, ordered that said motion be, and the same is 
hereby overruled. 

Charles E. Stewart, Clerk , 

By Marcelltna Hummer, 

Deputy Clerk. 

By direction of 
Justice Jesse C. Adkins 

• • • 

6 MOTION TO SET ASIDE VERDICT AND JUDG¬ 
MENT IN FAVOR OF PLAINTIFF AND FOR 
JUDGMENT IN FAVOR OF DEFENDANT , OR 
A NEW TRIAL. 

Comes now the defendant, by its attorney, and moves the 
Court, to set aside the verdict and judgment in favor of 
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the plaintiff heretofore returned, and enter herein judg¬ 
ment in its favor in accordance with its motion for a 
directed verdict, or in the alternative to grant it a new 
trial. The grounds in support of this motion are as fol¬ 
lows: 

1. The motion for a directed verdict in favor of the 
defendant should have been granted, because as argued 
in support of said motion, all the testimony in the case 
taken in the light most favorable to the plaintiff did not 
establish any liability on the part of the defendant. 

2. The verdict in this case was contrary to the evidence 
and the law. 

3. It is apparent from the verdict of the jury that it 
was swayed purely by sympathy for the plaintiff, and 
ignored the evidence in the case. 

4. The Court erred in admitting evidence over objection 
of the defendant. 

5. The Court erred in refusing to grant instructions 
tendered by it and granting instructions offered on behalf 

of the plaintiff. 

7 6. The Court erred in refusing to grant defend¬ 

ant’s motion for a directed verdict. 

Henry I. Quinn, 

Attorney for Defendant , 

637 Woodward Bldg., 

733-15th St., N. W. City. 

* • • 

11 Washington, D. C., 

Thursday, October 19, 1944. 

The above-entitled matter came on for trial before Mr. 
Justice Adkins and a subsequently empaneled jury, 

• • • 
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APPEARANCES: 

P. J. J. NICOLAIDES, ESQ., for the plaintiff. 
HENRY I. QUINN, ESQ., for the defendant. 


17 1 MISS ALICE HASLUP, 

the plaintiff, was called as a witness by and on her 
own behalf, and having been first duly sworn, was examined 
and testified as follows: 

DIRECT EXAMINATION 
Bv Mr. Nicolaides: 

m 

• • • 

Q. How long have you been living in the Bellevue Hotel? 
A. Well, just about thirty-four years, I expect—about 
thirty-four years. 

Q. What is your occupation, Miss Haslup? A. I am a 
public school teacher. I am now a retired public school 
teacher. 

Q. You are a permanent guest at the Bellevue Hotel? 
A. Yes, sir, I am a stockholder. 

• • • 

18 Q. And directing your attention again to this date, 
about the middle of last September, when you say 

you fell, will you tell us as simply as you possibly can the 
circumstances leading up to your falling? You said you 
fell on the fifth floor. A. Yes, sir. 

Q. Prior to the accident, had you been downstairs on 
the first floor? A. Oh, yes, sir. I came in. I had been out 
doing some errands. 

19 Q. Approximately what time of day was it— 
morning or afternoon? A. Afternoon. 
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Q. And you say you had been out? A. Yes. 

Q. You came into the hotel? A. Yes. 

Q. And what did you do then, Miss Haslup? A. I came 
up on the elevator to the fifth floor, and there I saw these 
two people standing at the door, that live there. They 
looked like they were flirting there, but I wouldn’t say they 
were. 

Q. Could you say whether or not they were employed 
in the hotel? A. Yes, sir; they were. 

Q. Were they white persons or colored persons? A. 
Colored persons. 

Q. Were they persons you had seen around the hotel 
working? A. Yes, sir; I think so. 

Q. Can you tell us, ma’am, what they were doing at that 
time other than talking to one another? A. Well, they had 
—there was a bucket down there and they had a mop, and I 
suppose that they were mopping up. 

Mr. Quinn: Do not tell us what you supposed. 

By Mr. Nicolaides: 

20 Q. No; don’t tell us anything you might think of. 

A. Excuse me. 

• • • 


By Mr. Nicolaides: 

Q. I believe you stated when you got off the elevator 
vou saw these two employees standing there talking? A. 
Yes. 

Q. Did you speak to them? A. I did not. 

Q. Did they say anything to you about what they were 
doing? A. No, but you could see what they were doing 
by what was there. Their bucket and the mop were there. 

Q. Do you know of your own personal knowledge what 
was in the bucket? A. No. 

• • • 
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21 Q. What did you do then, Miss Haslup? A. Then 
I walked forward to my room, 527. 

Q. Yes. A. And that was down, and there were two 
other colored people standing at the end of that hall, 
talking to each other. 

Q. I see. A. And while— 

Q. What happened next, Miss Haslup? A. I slip- 

22 ped on something or other on the floor, and fell, 
and— 

Q. And then what happened? A. Then somebody called, 
“Are you hurt?” and I said, “Yes; I am hurt,” and they 
said—I said, “Yes; I am hurt,” and they said—they said, 
“Go into her room and get a chair and bring it out,” and 
thev did, and thev had chairs with hard wooden bottoms 
and handles that are hard wooden, and they lifted me into 
the chair. 

Q. Yes. A. And then slipped the chair into my room, 
which was a little farther down and to the right. 

Q. I see. A. And then they lifted me onto my bed, and 
I said, “Go and get Doctor Carr.” 

Q. Who was Doctor Carr, Miss Haslup? A. Doctor 
Carr is the resident physician. She lives in the hotel. 

Q. Did Doctor Carr come? A. Doctor Carr came; yes, 
sir. 

• • * 

23 Q. Were you taken to Sibley Hospital? A. Yes, 

sir. 

• • • 

24 Q. What was the injury that you sustained? A. 
I fractured my hip. 

Q. You fractured your hip? A. Yes. 

Q. Did Doctor Karr set your hip? A. Doctor Custis Lee 
Hall, the best bone specialist in town. 

Q. How long did you stay in Sibley Hospital, Miss 
Haslup? A. Five and a half months. 

• • • 
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26 DR. ELMA B. CARR 

was called as a witness by and on behalf of the 
plaintiff, and having been first duly sworn, was examined 
and testified as follows: 

DIRECT EXAMINATION 
By Mr. Nicolaides: 

• • • 

Q. How long have you been practicing medicine? A. 
since 1929. 

• • • 

27 Q. Doctor Carr, are you connected in any pro¬ 
fessional way with the Bellevue Hotel ? A. I have an 

office there. 

Q. You have an office there? A. Yes. 

Q. How long have you had an office there? A. Since 
1929. 

Q. 1929? A. Yes. 

Q. Other than having an office there, have you any con¬ 
nection with the hotel? A. I own stock. 

Q. Any other connection with the hotel? A. I live there. 
Q. Aside from living there? A. That is all. 

Q. Are you, by any chance, known as house physician? 
A. Yes; but there is no compensation. 

Q. Well, aside from the fact of compensation, are you 
the house physician? A. Yes. 

Q. And were you the house physician on September 16, 
1943? A. Yes. * 

Q. And you had been for some time prior thereto; had 
you not? A. Since 1929. 

28 Q. Now, Doctor Carr, you spend a good deal of 
the time in the Bellevue Hotel; do you not? A. What 

do you mean? 
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Q. You say you live there and you are the house physi¬ 
cian. Were you more or less acquainted with the guests 
of the hotel? A. Yes. 

Q. What was the type of guest of that hotel! Were 
they like in the ordinary transient hotel, like the Statler 
or the Mayflower? A. Well, we have a great many tran¬ 
sients. 

Q. Were there a number of guests that were permanent? 
A. They have a number that are permanent. 

Q. About what proportion of the guests? A. I wouldn’t 
know that. 

Q. You would not want to hazard an opinion on it— 
one-third? A. No. 

V Q. Would you say that there is quite a number that is 
permanent? A. Yes; there was a number. 

Q. Those guests that are permanent, would you say that 
they are young people or elderly people? A. They are 
both. 

29 Q. Which is the larger part, the young people or 
the old people? A. I would say the younger people. 

Q. Were there a number of elderly ladies that made that 
their permanent home? A. Yes. 

• • • 

Q. And there were at that time, were there not? A. Yes. 
Q. Doctor Carr, directing your attention to the 16th of 
September, 1943, did you have occasion, at that time, on 
that day, to go to the room of Miss Haslup on the fifth 
floor? A. Yes. 

Q. What did you find her condition to be at that time? 
A. Well, I thought she had a fractured leg. 

• • • 

30 Q. Doctor Carr, when you got there, about what 
time of day was it? A. Approximately—I don’t 

remember exactly, but I would say approximately one 
o ’clock. 
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Q. It was in the afternoon? A. Early afternoon. 

• • • 

Q. Did anyone come after you got there? A. Yes. 

Q. And before Miss Haslup went to the hospital? A. 
Yes. 

Q. Who came? A. The maid was in the room, also the 
housekeeper at that time, and also the manager came up 
to the room. 

Q. When you got there, Doctor Carr, what did you find 
to be the condition of the floor in that hallway? A. Well, 
they were waxing the floor. 

Q. At that time? A. Well, right at that particular time, 
when I walked up the hall, they were not. 

31 Q. Had it just been freshly waxed? A. Yes. 

• • • 

Q. How long was she there at the hospital? A. From 
September up until February. 

Q. And how often did you go to see her? A. At first it 
was every day, and then probably it would be every two 
or three days, and then it was every week, and then it was 
every two weeks. 

Q. Can you tell us a little more about the nature of Miss 
Haslup’s injury? A. Well, it was what we call an inter¬ 
trochanteric fracture. 

• • * 

Q. And was Miss Haslup confined to her bed? A. Yes; 
she was confined to her bed. 

Q. Was it necessary to have a nurse or nurses? 

32 A. Yes; it was necessary that she have three nurses 
for a while. 

• • • 

Q. Doctor Carr, at the time you went up there on Septem¬ 
ber 16th, was there any warning device of any kind that 
the floor had just been waxed? A. I didn’t see any. 
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Q. And did the manager see the condition of the floor? 
A. I conldn’t tell you what the manager saw. 

Q. I understood you to testify that there was wet wax 
on the floor when you got there. 

Mr. Quinn: She said what? 

Mr. Nicolaides: That there was wet wax on the floor 
when she got there. 

Mr. Quinn: No; she did not testify that, and counsel 
should not suggest it. 

33 Mr. Nicolaides: Well, I will ask the question. 
The Court: Just a moment. 

Mr. Quinn: The harm is done by his leading suggestion 
to her. 

By Mr. Nicolaides: 

Q. I will ask you this, Doctor Carr: Was there or was 
there not wet wax on the floor when you got there? A. I 
would say that the floor was wet. 

Q. Was there wet w’ax there? A. Well, I wouldn’t know. 

• • • 

34 Q. Doctor, Doctor Carr, prior to this accident, 
did you have occasion to speak to any of the em¬ 
ployees or officers of the Bellevue Hotel in reference to 
the dangerous condition of the waxed floors at times? 
A. Yes. 

Q. Whom did you speak to? A. I spoke to the person 
at the desk, whoever that was at the time, which I don’t 
remember now, but whoever was the desk clerk, and also 
to the then manager of the hotel. 

Q. And what did you say? A. I said that the floor in 
front of my office was wet. 

Mr. Quinn: Just a minute. Where is your office? 

The Witness: Third floor. 

35 Mr. Quinn: I object, if the Court please, and I 
move to strike it out 

The Court: Overruled. 
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Mr. Quinn: Just one second. What she testified to is 
that she told the manager and desk clerk at one time that 
the floor in front of her door was wet. That does not apply 
to general conditions throughout the hotel. Somebody may 
have spilled something there. 

The Court: All right. Find out when it was. 

By Mr. Nicolaides: 

Q. About how long before this accident was it that you 
spoke to some employee of the hotel about it? A. About 
two weeks. 

The Court: How long? 

The Witness: Two weeks. 

By Mr. Nicolaides: 

Q. Did you on that occasion, Doctor Carr, speak to the 
manager— 

Mr. Quinn: I object. 

The Court: Do not lead her. Ask her what she said. 

Bv Mr. Nicolaides: 

•> 

Q. What else did you say to the manager or any other 
or any employees of the hotel with reference to condition of 
the waxed floor in relation to— 

Mr. Quinn: She did not say anything about wax. 
36 The Court: Do not put any words in that she did 
not use. She said she told them that the floor in 
front of her office was wet. 

By Mr. Nicolaides: 

Q. Did you say anything other than the floor was just 
wet, or what was the nature of its wetness? A. I did say 
that the floor was wet and it was in dangerous condition, 
and it should be cleaned up. 

Mr. Quinn: It should be what—cleaned up? 

The witness: Wiped—dried. 

By Mr. Nicolaides: 

Q. When you say “wet,” do you mean it was wet with 
water, Doctor Carr? A. At the particular time in front 
of my door it was waxed. 
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Q. What else did you say to the manager with reference 
to the condition of the floor, with relation to the guests in 
the hotel? A. Well, I said it was dangerous to leave a 
floor like that. 

Q. Did you say anything with reference to the guests 
in the hotel? 

Mr. Quinn: It is just leading this witness continuously. 
This is his own witness, and I object to it. 

The Court: Well, if she has exhausted her memory 
37 of what she said, I think you can find out from the 
notes. 

Bv Mr. Nicolaides: 

•/ 

Q. Have you exhausted your recollection, Doctor Carr, 
as to what was the condition on the 16th and what you may 
have said to the manager or any other employee about two 
weeks prior thereto, or would you like to think a little 
about it? A. If you will let me state this in my own way, 
I think I can state it. 

Q. That is perfectly agreeable, as far as I am concerned. 
A. When I went to Miss Haslup’s room, the floor was wet. 
Now, I can’t say that that was wax, because I didn’t see 
people put wax down there; so I cannot testify—I can’t 
swear that that was wax. All I can say is that the hall was 
wet when I went to her room. 

Mr. Nicolaides: Now, Mr. Quinn, let us approach the 
bench. 

(After conference at bench between the Court and coun¬ 
sel.) 

By Mr. Nicolaides: 

Q. Now, Doctor Carr, I hand you a paper and ask you 
to read it, but after reading it do not make any comments 
on it whatsoever until I ask you a question. 

Mr. Quinn: If the Court please, may the record show 
that I object to the witness reading that paper or making 
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/ 

any answer based on the contents of that paper. 

3S By Mr. Nicolaides: 

Q. Now, will you read that over, Doctor Carr, 
please? Now, Doctor Carr, directing your attention to the 
date that appears here, I will ask you now whether or not 
you wish to state— 

Mr. Quinn: Just before you ask that question— 

The Court: What is the question? 

Mr. Nicolaides: Mr. Quinn was going to say something. 
I want your Honor to hear the question that I just started. 

By Mr. Nicolaides: 

Q. Doctor Carr, having read this paper, does that re¬ 
fresh your recollection in any way as to the condition of the 
floor when you got there on the 16th of September, 1943? 
A. I said it would not change my answer. 

Mr. Quinn: I think that is sufficient, then, if the Court 
please. 

By Mr. Nicolaides: 

Q. Doctor Carr, is it not a fact that within a few days 
after this accident, you wrote a letter, irrespective of whom 
you may have written it to, stating that about 2:00 p. m. 
on September 16, 1943, Miss Haslup fell while going from 
the elevator in the Bellevue Hotel to her room; there was 
wet wax on the floor, but there was no sign of warning of 
the fact that there was wet wax on the floor? Did you not 
make that statement in a letter? A. I made that 
39 statement at that time. 

The Court: If you want to test her recollection, 
vou can do so now, or vou can -wait until vou ask other 
questions about it—whichever you please. 

By Mr. Nicolaides: 

Q. Now, Doctor Carr — 

The Court: Do you want to add any explanation? 

The witness: I think the jury should know why I am 
not sure whether it was waxed or not. 

By Mr. Nicolaides: 
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Q. But you did state in this letter, written within a few 
days after the accident — A. Yes. 

Q. (Continuing) — that there was wet wax on the floor, 
just put on? A. Yes. 

Mr. Quinn: If the Court please, the witness has just 
stated that she would like the jury to know why she said 
that. I think she is entitled to tell the jury. 

The Court: That is what I thought. 

Mr. Quinn: "Why she now cannot say there was wax on 
the floor. 

The Court: Just tell them about it. 

The Witness: As I testified before, and I do testify now, 
this floor was wet. Now, I feel that as I am swearing 
40 to the truth, I should say that I did not feel the 
floor to feel whether it was waxed or not. I cannot - 
swear that it was waxed. I can swear that it was wet. 

By Mr. Nicolaides: 

Q. But you did make this written statement? A. At that 
time, I think it was, or I wouldn’t have made the statement. 

Q. Have you changed your mind that you thought it 
was ? A. I have not changed my mind. 

Q. All right. Now, Doctor Carr, you talked with me 
on the telephone about this, didn’t you, shortly after the 
accident? A. As I remember, I did. 

Mr. Quinn: And my objection, if the Court please, goes 
to this same line of testimony* as went to the letter. 

The Court: Yes. 

Bv Mr. Nicolaides: 

•> 

Q. I show you a document and ask you to read it, and 
then after you have read it, I will ask you a few questions 
about it. If, by any possible chance, you cannot read any 
of it, let me know and I will help you out (handing docu¬ 
ment to the witness). 
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Mr. Quinn: If the Court please, to keep the record 
straight, may I call your attention to the fact that the 

41 paper that counsel handed to the witness and which 
she is now reading, is not any paper that was— 

that she saw or signed herself. It is simply his recitation 
of something that he understood her to say over the tele¬ 
phone, and I object to it for that additional reason. 

Mr. Nicolaides: I have not offered it in evidence, if 
the Court please. 

Q. Now, Doctor Carr, does the reading of this document 
refresh your recollection in any way as to what you said 
to the manager or any other employee of the Bellevue 
Hotel? A. Approximately two weeks. It didn’t need any 
refreshing. 

Q. Then I will ask you again, Doctor Carr, what, if any¬ 
thing, further did you say to the manager or any other 
employee of the Bellevue Hotel in reference to the con¬ 
dition of the floor, with relation to guests in the hotel? A. 
I said, the floors to be left wet, are dangerous. 

Q. To whom, if anybody? A. To people who might fall 
on them. 

Q. Now, as a matter of fact, Doctor Carr, did you not 
tell me that you told the manager that this— 

The Court: Wait a minute. You can put the specific 
question: Is that all you remember? Doctor, did you 
state— 

By Mr. Nicolaides: 

42 Q. Is that all you remember that you stated to the 
manager or any other employee of the hotel about 

the condition of the floors? A. Well, I think I said at that 
time that there should be signs up, saying that the floor 
was being waxed. 

Q. Was there anything else you said? A. In the course 
of being waxed. 

Q. Anything else with reference to possible dangerous 
conditions to the guests? A. No; except that they might 
slip and fall. 
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Q. Well, what were your words to the manager about 
that feature of your conversation? A. I don’t believe that 
need to be carried any further. I said the guests would slip 
on the wet floor. 

Q. It is not a question, Doctor, of whether you think 
it need be carried any further. I am trying to develop, 
to the best of my ability, if that is what you said to the 
manager or any other employee at the time in reference 
to these floors or with reference to the guests of the hotel ? 

Now, if — 

The Court: You should really ask the doctor her best 
recollection. 

Mr. Nicolaides: All right. Then, I will do it this way: 
Before we go any further, may we have that paper marked 
at least for identification, so that if anything comes up in 
the future, we will know from the record. 

43 The Court: You can do that later when she has 
testified about it. 

Mr. Nicolaides: Yes. 

Bv Mr. Nicolaides: 

Q. The part I want you to read, Doctor Carr, is this 
part down here, beginning here (indicating) and going to 
the next page, if you can read my writing. 

Mr. Quinn: I want to make this additional objection, 
that this line of cross-examination is improper, because, 
if counsel wants to impeach his own witness, he has 
to ask her whether she told him these things, and not show 
her something he wrote down. 

Mr. Nicolaides: I will do it that way, Mr. Quinn. I 
will ask this question first: 

By Mr. Nicolaides: 

Qi Now, Doctor, is there anything further you wish to 
add to what you said to the manager or any other employee 
of the Bellevue Hotel? A. I think that is all. 

Q. I am going to ask the question now. Is it not a fact, 
Doctor Carr, that you told the manager or some other 
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employees of the hotel that the fact—called their attention 
to the fact that some old ladies might fall on such waxed 
floor? Did vou not use the words “old ladies”? 

44 Mr. Quinn: The question is whether she told 
Mr. Nicolaides that she had told him that. 

Mr. Nicolaides: All right. We will put it that way, 
Mr. Quinn, if you prefer it. 

Mr. Quinn: She has denied that she told him. 

Mr. Nicolaides: All right. Put it that way. 

By Mr. Nicolaides: 

•» 

Q. Doctor Carr, did you not tell me on the telephone 
shortly—a few- days after this accident, that you called 
their attention to the fact that some of the old ladies might 
fall on such waxed floors? A. I would say yes, and I don’t 
think that makes any difference. Young ones fall, just as 
well as old ones. 

Q. But that is a fact, is it not? A. I might have said 
that old ladies would fall, but mv point is anybody would 
fall. 

Q. Did you tell that to the manager, the way I put it, 
that it was dangerous to these old ladies? A. I don't 
know that I said it was dangerous to old ladies. I said it 
was dangerous. 

Q. All right. 

The Court: Just a minute. I am letting the paper be 
marked. Mark it, Mr. Reporter. 

(The document was thereupon marked Plaintiff’s Ex¬ 
hibit No. 1 for identification.) 

45 By Mr. Nicolaides: 

q • • • Would you notice any difference in her physical 
condition since this accident and what it was before the 
accident? A. Well, that is a difficult question. 
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Q. I will ask you to look at her now and tell me whether 
or not you have seen her in court today. Have you not? 
A. Of course, a person S3 years old having a fractured leg, 
does not feel as well as she did before she had the 
46 fractured leg. 

Q. Would you say that she is able to get around 
just as well as before she had the accident? A. I think she 
goes to all the floors that she wants to go to. 

The Court: Won’t you answer the question? 

• * • 


A. Well, I would say no. 

• • • 

Q. Has she suffered any impairment from this accident, 
Doctor Carr? A. Do you know her well? 

Q. Doctor Carr, whether I know her well has nothing to 
do with this case. 

The Court: I must ask you to answer the questions and 
not argue with the lawyers. 

47 By Mr. Nicolaides: 

Q. You are the physician who attended Miss Has- 
lup before this accident, and you are the physician who 
attended her during the accident for a long period of time, 
and you say you attended her after the accident. I will 
ask you what impairment she has suffered as a result of 
this accident. A. She cannot get around as well, because 
she has to go with a cane. 

• • • 

48 Q. Doctor Carr, have you ever talked to me about 
this case at all? A. No. 

Q. Either on the telephone or in person? A. No. 

Q. Did you ever see me before coming into this court¬ 
room? A. No, I did not. 

49 Q. Has any person from the hotel talked to you 
at all about your testimony or the testimony you 

might give in this case? A. No. 
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Q. Now, you were not on the floor, on the fifth floor, 
at the time this accident happened; were you? A. No. 

Q. And you do not know whether the man or colored 
boy was waxing the floor at the time the accident happened; 
do you? You were not there to see him waxing the floor 
at the time the accident happened? A. I didn’t see him 
waxing the floor. 

Q. When you got up there you saw a portion of the floor 
wet; did you not? A. Yes. 

Q. In the hall? A. Yes. 

Q. And it was just one half of the floor; was it not? 
A. Yes. 

Q. Had you not seen the boy wax the floor before, and 
he would wax half of the floor of the corridor, and then not 
wax the other side until the first half had dried? A. Yes. 
Q. And was not that his practice? A. I cannot 

50 answer that. 

Mr. Nicolaides: I object, unless this witness 
knows what his practice was. 

By Mr. Quinn: 

Q. Well, you had seen him do that; had you not? A. I 
had seen him do that; ves. 

7 t' 

Q. When you got up to Miss Haslup’s room, and when 
you went on that floor and got off the elevator, you found 
one portion of the corridor was wet? A. Yes. 

Q. And you could not say whether it was waxed or what 
it was, but, at any rate, whether it was wax or water, the 
other half was dry; was it not? A. Yes. 

Q. And that was the condition when the manager and 
the housekeeper came up to the room while you were there? 
A. Yes. 

• * • 

51 Thereupon, 

MISS ALICE HASLUP, 

the witness previously sworn, was recalled and testified 
further as follows: 
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DIRECT EXAMINATION ^Resumed) 

• • • 

53 Q. Are you able to get around in the same man¬ 
ner as you could before this accident? A. No; I 

cannot I cannot. 

• • • 

54 Q. After this accident, when you were taken to 
the hospital, did you suffer any pain? 

• • • 

A. Yes. 

Q. How long did that pain last? A. Well, until the 
doctor treated it. I used to have a leg treatment in the 
morning, with a great big electrical machine like that, 
on my fractured hip. They used it in the morning and used 
it in the afternoon, until finally I said to Doctor Carr, 
“Can’t we do without that heat?” She said once a day 
would be enough. 

• * • 

56 Mr. Quinn: If your Honor please, I move for a 
directed verdict, because there is no evidence to show 
that the hotel was guilty of any negligence which was the 
proximate cause of her injury; that the plaintiff testified 
simply that she got off the elevator and started to her 
room and she slipped and fell; that she did not testify to 
anything concerning the condition of the floor, whether 
it was waxed or wet, nor did she give any testimony as to 
what caused her to fall or slip. 

Doctor Carr simply testified that when she went to that 
floor after the accident to see the plaintiff, she noticed 
that one half or one side of the corridor appeared to her 
to be wet, while the other side was dry; and there was no 
testimony, either from Doctor Carr or the plaintiff, as to 
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where she fell, whether on the drv or the wet side of the 
hall. 

The Court: I think there is enough evidence to go to 
the jury on the facts. It seems that there is evidence on 
the question to go to the jury, Mr. Quinn, especially in 
view of this last case in the Court of Appeals. 

Mr. Quinn: What case is that? 

The Court: Kay vs. Parker. 

Mr. Quinn: May I look at that for just a minute? 

57 Of course, that was a case where a woman got on an 
elevator. 

The Court: Well, it was in the corridor where she fell. 

Mr. Quinn: No. She was leaving the building after 
visiting the offices, and after waiting for the elevator, she 
slipped and her feet flew out from under her within a very 
short space and landed on her back and had difficulty in 
getting up. 

She said to the operator, “You must have just waxed 
this elevator; didn’t you? and he answered, “Yes, 
ma’am,” and then helped her. 

That is entirely different from this case, where the testi¬ 
mony is that half the corridor was perfectly dry and the 
other half showed signs of wetness; but there is no testi¬ 
mony here as to where she fell, whether it was on the dry 
or wet part, or anything of that sort. You had that admis¬ 
sion there from the elevator operator. We have had so 
many of these cases, but in this case that you refer to, 
she had slippery hands when she tried to get out, and then 
she spoke to the elevator operator and said, “You must 
have just waxed it.” and he said, “Yes, ma’am.” 

The Court: I think the case should go to the jury. 

• • • 







26 


58 Thereupon, 

GARLAND ELLIS 

was called as a witness by and on behalf of the defendant 
and, having been first duly sworn, was examined and testi¬ 
fied as follows: 

59 DIRECT EXAMINATION 

* • • 

Q. How old are you, Garland? A. Forty-four years old. 
Q. Keep up your voice. Were you employed by the 
Bellevue Hotel in September of 1943? A. Yes, sir. 

Q. What was your position? A. I was houseman. 

Q. Among your duties as houseman, did you clean or wax 
any floors? A. Yes, sir; I did. 

Q. On September 16, 1943, do you recall that Miss 
Haslup had an accident there at the hotel? A. I do. 

Q. What room did she occupy? A. 527. 

Q. And that was on the fifth floor of the hotel; was it? 
A. Yes, sir. 

60 Q. Now, when did you first see Miss Haslup that 
day? A. I saw her that day—it was around approxi¬ 
mately noontime, probably. 

Q. Around noontime? A. I don’t know just exactly, but 
I was out waxing the hall, and she came up. 

Q. Came up from where? A. She came up the hall. 
I don’t kno-w where she had been, and she started to her 
room, and I asked her—I said, “Don’t go to your room, 
if you are going to vour room.” 

Q. I have a little difficulty in hearing you. Speak more 
slowly and louder. A. I asked her if she was going to 
her room, “Allow me to assist you, because I waxed the 
floor, and I don’t want you to fall,” and she says, “Well, 
I will just wait back here until it dries, then.” 
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So I asked the maid there to give her a chair, and that 
would allow her to sit down, and she said, “No; I will 
just sit down on the radiator.” 

Q. That was at the end of the hall? A. That was at the 
end of the hall. 

Q. How far was it from her room was it where the 
radiator was? A. That was approximately half the length 
of the building. I don’t know just — 

61 Q. Would it be from that wall there to this wall 
here (indicating)? A. Yes; approximately a little 

further. 

Q. And she did not take the chair, you say? A. She 
didn’t take the chair. 

Q. She leaned on or against or sat on the radiator? 
A. Yes. 

Q. While she leaned against or sat on the radiator, did 
you go ahead with your work? A. Yes, sir. She said she 
was waiting for a phone call and asked the maid to call 
her if she heard the phone ring. 

* • • 

Q. Did there come a time when the phone rang? A. The 
phone rang and the maid didn’t get it, but I called the maid, 
and the maid called her—called Miss Haslup, and I went 
and got her by the arm and assisted her to her room where 
she could answer the phone. 

Q. Then, did she answer the phone? A. Yes; she went 
in and answered the phone. Of course I left her 

62 in the room, then, and went about my work. 

Q. And now, at that time, and thereafter until 
Miss Haslup fell, how much of the hall was waxed? A. I 
only waxed one half of the hall; one side would be dry, 
and the other side wet, and I cautioned everybody. 

Mr. Nicolaides: I object to cautioning everybody. 

By Mr. Quinn: 

Q. Take it step by step — 

Mr. Nicolaides: I am objecting. 
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By Mr. Quinn: 

Q. Did you caution anybody else, in the presence of Miss 
Haslup? A. Yes, sir. 

Q. Who? A. It was Miss — well, I don’t know those 
people by their names over there. Miss Knox, she came up. 

Q. Miss Knox? A. I cautioned Miss Knox and several 
others. Everyone that was coming up the hall, I cautioned. 

Q. Do you recall a lady with a name like Hutchison, w’ho 
is now dead? A. Yes. 

Q. She was there when you cautioned her? A. I cau¬ 
tioned her, too. 

Mr. Nicolaides: That is a little leading, if the Court 
please. 

63 By Mr. Quinn: 

Q. Then, when you finished waxing one half of 
the floor, what would you do with reference to the other 
half that had not been waxed; when would you do that? 
A. I didn’t do that until this other half was dry. 

Q. When the part that you had waxed first had dried, 
then you would go and wax the other part? A. I would 
wax the other side. 

Mr. Nicolaides: This is a little leading, it seems to me, 
if your Honor please. 

The Court: Yes. 

By Mr. Quinn: 

Q. After the floor was waxed and had dried, was it slip¬ 
pery? A. No; it was not slippery after it was dry. 

Q. Now, when did you next see Miss Haslup after she 
went into her room to answer the phone? A. Well, some¬ 
time after that. 

Q. About how long? A. I will say approximately around, 
as near as I can remember, it probably was about an hour 
or a little more. She came down the hall; I mean, she was 
standing in the hall near the elevator, or the fountain, you 
might say, talking to Mrs. Hutchison. 

64 Q. Was that the Mrs. Hutchison, the lady who has 
since died? A. Yes. 
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Q. Then what happened after that? A. I was waxing 
down the hall, going south the hall then, and I also cautioned 
her that one side was dry, which was this side (illustrating). 

Q. And then what next occurred? A. Then, as I pushed 
the tank down the hall, I told her — 

Mr. Nicolaides: I did not get that. I am sorry. 

Mr. Quinn: Speak a little more slowly and make your 
words more distinct. 

The Court: Will you read that? 

(Answer read.) 

By Mr. Quinn: 

Q. What happened then after you saw her talking to 
Miss Hutchison near the water cooler? A. She went up the 
hall, walking to the right or dry side, and about ten feet 
before she got to the corner she stepped over on the wet 
side and slipped and fell. 

Q. And how far was that from her room? A. That was 
approximately, I will say, about thirty feet. 

Q. About what? A. About thirty feet. 

65 Q. About thirty feet from her room? A. Yes. 

Q. And did you then go to her assistance? A. I 
went to her assistance and picked her up and called the 
maid. 

Q. Then, was she taken to her room? A. The maid 
brought a chair and sit her down on it, and we each taken 
one side of the chair and carried her slowly to her room. 

Q. Now, after that, did anyone come to her room? A. 
The doctor. 

Q. Doctor Carr? A. Doctor Carr—she came up. 

Q. Did anyone else connected -with the hotel come up? 
A. I went down and got the manager and the housekeeper. 

Q. What was the name of the manager at that time? 
A. Mr. Boswell. 

Q. And the housekeeper’s name? A. Mrs. Simone. 

Q. Now, you mentioned the fact that you warned Miss 
Knox about the floor, too, in Miss Haslup’s presence. 
Where did that take place? A. That was in the north end 
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of the hall, going in this direction (illustrating), just as 
she come out of her door. 

66 Q. Just as who came out of her door? A. Mrs. 
Knox. 

Q. Where is her door with reference to the door to Miss 
Haslup’s rooms? A. It sits diagonally across the hall 
from Miss Haslup’s room, the extreme end. 

Q. When Miss Haslup was sitting on or leaning against 
the radiator at the end of the hall, how far were you from 
her while you were waxing the portion of the hall? A. I 
would say about forty feet. 

Q. Was the hall straight away where she could see you? 
A. Yes, sir. 

Q. By the way, for whom are you working now? A. The 
American Cable Company. 

Q. The American what? A. The American Cable Com¬ 
pany. 

• • • 


CROSS-EXAMINATION 

By Mr. Nicolaides: 

Q. As I understand it, Mr. Ellis, you said around about 
noontime you saw Miss Haslup on the fifth floor.. A. Yes, 
sir. 

Q. At that time you were waxing the floor? A. Yes. 

• • • 

68 Q. That is right. A. That divides the building, 
the west and east sides. She lived on this side, which 
was the east side. 

• • * 

Q. Had you waxed the west end of the hall? A. I was 
waxing the west end of the hall. 

Q. Had you waxed the east end of the hall? 
had not. 

• • • 


A. No; I 
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69 The Court: How wide was this corridor? 

• • • 


By Mr. Nicolaides: 

Q. Approximately how wide was the hall in front of 
where Miss Haslnp fell? A. I didn’t measure it. 

Q. Show us with your hands, approximately. A. I guess 
it is more than six feet, because I can’t stretch from one 
side to the other. 

Q. That is, you cannot touch the walls when you put 
your hands out; is that right? A. Yes, sir. 

Q. How much more is it when you put your hands out— 
a few inches, or what? A. I would say it probably 

70 is about six inches or more. 

Mr. Nicolaides: Is that what your Honor wanted 
to clear up? 

The Court: Yes. 

• * * 

Q. How long was it after you helped, as you say, Miss 
Haslup into her room, was that she came out again? 
A. When I seen her again I think it must have been about 
an hour and a half. 

Q. About an hour and a half later? A. Later. 

Q. You were still waxing the floors; is that it? A. That 
is right. 

Q. You had been waxing the floors then from noon on? 
A. I had been waxing the floors practically all day. 

Q. All day. A. Yes. 

71 Q. She came out of her room, and which way— 
where did she go then ? A. When I seen her, she was 

coming out of her room. 

Q. I though you said you saw her about an hour and a 
half later? A. No; when I seen her, it was about an hour 
and a half later. 

Q. All the time you were waxing the floors, then? A. No; 
I had gone down stairs, and I came back up. 
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Q. Oh, you went down stairs, and then came back up? 
A. And she evidently— 

Q. I don't want any “evidently”; you went down where 
you said you had been, downstairs, and you came up again. 
When you came up again, did you see Miss Haslup then? 
A. No, I did not. 

Q. You did not see her? A. No. 

Q. When did you next see her? A. I had waxed one side 
of the hall, and was going up—I started by the fountain 
and waxed back up the hall all the way around to approxi¬ 
mately her room; but I left this side dry from the fountain 
all the way back to her room. When I came back, she was 
standing in the hall talking to Miss Hutchison. 

• • • 

72 Q. And you then did not see Miss Haslup come out 
of her room? A. No, I did not. 

• # • 

73 1 Q. You warned her on that occasion again? A. 
That is right. 

Q. And vou warned Miss Hutchison on that occasion? 
A. I did. 

Q. What did Miss Haslup say then? A. She didn’t give 
me any answer. 

• • • 

75 Q. You say most of the people in the hotel were 
kind of feeble? A. That were feeble. 

Q. And so, because of their feeble condition, you made 
it a particular point to caution everybody? A. No; X 
cautioned everybody regardless. I would assist those that 
would accept it. 

Q. So you cautioned Miss Haslup from noontime, when 
she first came upstairs, until, maybe, one thirty, when she 
fell? A. Each time I seen her. 

Q. Each time you saw her you cautioned her? A. Yes. 
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Q. Sometimes you would caution her more than once; 
would you not? A. I would. 

• • • 

REDIRECT EXAMINATION 
By Mr. Quinn: 

• • • 

76 Q. You said you went down stairs after Miss 
Haslup went into her room to phone. Was that about 
lunch time? A. I would say approximately about that 
time. 

Q. Did you get your lunch before you came back to work 
there, do you recall? A. I did. 

Q. And then, when you came back, you saw her 

77 and Miss Hutchison standing near the elevator? 
A. They weren’t standing there when I came up, 

but I went to work and -waxed one half of the hall, and when 
I turned my face to come back, they were standing there 
talking by the fountain. 


RE-CROSS EXAMINATION 

By Mr. Nicolaides: 

Q. You say that this hall was more than you could 
stretch your hands across? A. Yes. 

• • • 

Q. But you saw her walk part of the way, and then she 
stepped off and got onto the wet side? A. She made two 
steps. One step she didn’t slip, and the second step she 
slipped. 

Q. Was there anything to prevent her from continuing 
on down that side? A. Nothing whatever. 
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Mr. Nicolaides: All right. That is all. 

7S Mr. Quinn: That is all, Garland. 

The Court: May I ask Garland haw tall he is? 

By Mr. Quinn: 

Q. How tall are you, Garland? A. I am six feet. 

The Court: Would it be possible to have the place meas¬ 
ured down there during the recess? 

Mr. Quinn: He has pretty long arms. 

The Court: Well, I have some recollection of his having 
stretched his arms, and if you can have it measured during 
the recess, I think it might help the jury. 

• • • 

Thereupon, 

BEATRICE HUBBARD 

was called as a witness by and on behalf of the defendant, 
anr having been first duly sworn, was examined and tesi- 
fied as follows: 

DIRECT EXAMINATION 

• * • 

79 Q. In September, 1943, were you employed by the 
Bellevue Hotel? A. Yes. 

Q. What was your work—maid? A. I was chambermaid. 
Q. You recall on September 16, 1943, the day that Miss 
Haslup had an accident down in the hall near her room? 
A. Yes. 

Q. Who was on the floor at the time she had the accident? 
A. Well, it is two maids on each floor, but I was on the 
back side, on which she has a room, and the maid was doing 
the floors and the halls. 

Q. Who was the maid? A. Ellis. 

Q. When did you first see Miss Haslup that day, do 
you recall? A. Well, as I was about midway of the hall, 
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doing the room, and she came up from down stairs, 
SO and she came to the door, and she told be about 
some little trouble she was having down at some 
store; she had a coat in storage. 

Q. She had what in storage? A. A coat. 

Ellis was down there at that time, in the hall, doing it; 
so he told her to be careful, that he was waxing the floors. 
So she said she was waiting for a phone call, and asked 
him, if the phone rang, would he let her know. So, I was 
doing the room, and I didn’t hear the phone call. Later 
on he called me and told me the phone was ringing. So he 
came down and got her by the hand, and she asked me to 
unlock the door, and I went down in front of her and I 
unlocked the door. 

Q. You unlocked her door for her? A. Yes, and I got 
her by the hand, and leaned on one side, where it was dry, 
to the door. 

Q. At that time, was that one half of the hall drv? A. 
Yes. 

Mr. Nicolaides: I think that is a leading question. 

The Witness: He left one half dry, and went back to 
where he was waxing on. 

By Mr. Quinn: 

Q. After she vrent in and answered the phone, did you 
see her any more? A. Well, I don’t remember, because I 
was down at that end, doing the rooms, till after she 
81 had fell. 

Q. When she fell, you did not see the fall? A. No. 

Q. Ellis called you; did he? A. He called me. 

Q. Then what did you say to Ellis? A. He called me, 
and to bring him a chair, Miss Haslup had felL So I took 
a chair from one of the rooms and brought it and put the 
chair underneath her. I held her leg up; I think it was her ‘ 
right leg, and we slid her to the door, and that is where we 
got her into the chair. 

Q. When she was down at the end of the hall, while 
she was ^waiting for the telephone call, was she standing up 
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or sitting down? A. I taken her chair down there, and she 
remained—she didn’t want to sit down. She was sitting 
on the radiator. 

Q. And that is where she was when the phone rang? A. 
That is where she was when the phone rang; yes. 

• • • 


CROSS-EXAMINATION 

By Mr. Nicolaides: 

Q. Did you see Miss Haslup come out of her room? 
A. Come out of her room? 

Q. Yes. A. No, I did not. 

Q. After she went in to answer the phone call? 
S2 A. No; I didn’t see her. 

Q. You did not see her any more that day until 
she had fallen? A. I don’t remember seeing her any more 
of the time. 

Q. That hall is not so very large; is it? A. Well— 

Q. I mean, the distance from the elevator to the back 
part of the hall is not so far; is it? A. Well, that way to 
this way, a long hall this way—twenty rooms in this hall. 

Q. You were working on the side of the corridor where 
Miss Haslup had her room? A. That is right. 

Q. And you did not see Ellis, did you; you did not know 
where he was? A. What do you mean—at the time— 

Q. At the time Miss Haslup fell. A. He was out in the 
hall. 

Q. Which hall was that—the hall to the elevator, the 
hall that comes at right angles? A. Yes, because I was 
coming back and forth, getting linen. 

Q. What was he doing up there? A. He had a bucket 
and mop. 

83 Q. What was he doing? A. He was waxing. 

Q. Did you see Miss Haslup there? A. I didn’t 
see her at the time. 
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Q. You say lie was waxing part of the corridor; is that 
correct? A. He was waxing this part at the time. 

Q. But you did not see Miss Haslup? A. No; I didn’t 
see her when she came up. 

• • • 

Q. You mean he had been there continuously waxing 
floors from the time Miss Haslup went to her room to 
answer the telephone call until she fell? A. Yes. 

Q. He had been there all the time waxing this floor? 
A. Yes. 

• • • 

S4 Q. You do not know whether Ellis had any con¬ 
versation with Miss Haslup just immediately before 
this accident; do you? A. No; I don’t remember. 

• * • 

89 ROSE E. KNOX 

was called as a witness by and on behalf of the 
defendant and, having been first duly sworn, was examined 
and testified as follows: 

DIRECT EXAMINATION 

• • • 

Q. Do you reside at the Bellevue Hotel? A. I do. 

Q. Were you living there in September, 1943? A. I was. 
Q. Do you recall the day of September 16, 1943, when 
Miss Haslup had an accident there? A. I do. 

Q. Did you see the accident; did you see her fall? A. I 
did not. 

Q. About what time of day did you see Miss Haslup? 
A. Well, I can’t remember definitely, but it was 

90 sometime, I would say, in the morning. I stay at 
home—I am a writer, and stay at home a great deal 
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of the time, working. I can’t tell, but it was before the 
accident. 

Q. Now, what was the occasion of your seeing her? 
Where were you and where was she? A. She was in her 
room, and I was in the hall. 

Q. Where is your room located with reference to hers? 
A. My room is at the end of the hall, the corner room, 
and her room is on the opposite side, I should say about 
three doors away—two or three doors. I can’t remember 
which, but it is about diagonal. 

Q. Diagonally across the hall ? A. Yes. It is not directly 
diagonally. You go up the hall two doors, maybe. 

Q. When you came out of your room did you go up 
towards the door of her room? A. Yes; I did. 

Q. Did you talk to her? A. Yes; I did. 

Q. Where was she standing with reference to the door 
at that time? A. Well, she was inside her room, and she 
called to me. Shall I go ahead? 

Q. Go ahead. A. I was going down the hall to 
91 speak to the maid, and I called to the maid to find 
out where she was, and Miss Haslup I think heard 
me call. I went out—I am not absolutely sure of that, but, 
anyhow, as I got to her door, she was standing there, and 
she wanted to see the maid, too, about something that had 
gone awry. 

Q. You said she was standing there; you mean at the 
door of her room? A. Yes; inside the door—not outside 
the door, but inside the door of her room. 

Q. About how far from the door frame? A. I couldn’t 
tell you exactly, but she was near the door, because we had 
a direct conversation. I stepped in the door to tell her— 
to hear what was the trouble, or to tell her—or to tell me 
whatever it was. 

Q. While you were standing there, did you see Ellis— 
Garland Ellis? 

Mr. Nicolaides: Just'a moment. 

By Mr. Quinn: 


V. 
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Q. (Continuing) The houseman. 

Mr. Nicolaides: That is a leading question, if your 
Honor please. What did she see? 

The Court: Proceed with the question. 

By Mr. Quinn: 

92 Q. Did you see Garland Ellis while standing there 
talking to Miss Haslup? A. I did. 

Q. Did he say anything to you? A. He told me he was 
waxing the floor and steps—to be careful to stay on the 
side away from where he was working; he was waxing the 
floor. He had his paraphernalia there. 

Q. How far away was Ellis when he called that to you? 
A. Well, I don’t know—about six or eight feet, I suppose. 
Those things you don’t remember exactly, but I am not 
quite sure whether he called out to me when I came out of 
my room or whether when I stepped in front of Miss 
Haslup’s room; but he was right below her room in the hall, 
and he— 

Q. Did you notice at that time the condition of the floor 
and how much, if any part, of it had been waxed? A. The 
floor was definitely partly waxed as you went up, because 
I walked the full length of the hall to the other end, and 
walked on a perfectly dry floor. My side was perfectly 
dry. 

Q. One side was dry and the other— A. Yes, because I 
had been warned and I had to stay on it. 

Q. Tell us whether there was room enough on the one 
side of the hall where it was dry for a person to walk? A. 
Plenty of room. At least, I didn’t touch it. T stayed 

93 on that side and my foot didn’t touch the waxed 
part of it. 

Q. After that, did you see Miss Haslup? A. No; I did 
not see her the second time. 

Q. You did not see her the second time? A. I came back 
down the hall. As I came, I walked very quickly, and I 
guess I was in a hurry, and Ellis began calling to me and 
told me to be careful. That is all I know. 
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Q. Then you went into your room? A. My room, and 
then, presently, I went on out, and that is about all that I 
remember. 

• • • 


CROSS-EXAMINATION 

• • • 


Q. Miss Knox, did you say Miss Haslup was standing 
inside of her room? A. Yes. 

• • • 

94 Q. She was not standing out in the hall? A. She 
was not out in the hall at that time. She was in her 

room. 

* • • 

Q. And the only time when you saw her was when she 
was inside of her room? A. And talking to me; yes. 

Q. And this colored man, Ellis, was six or eight feet 
further up the hall? A. Yes, from her door; yes. 

Q. And he saw you, but he could not see her; could he? 
A. Well, I don’t know why he couldn’t see her. 

Q. She was inside her room, was she not? A. The door 
was wide open. 

95 Q. But she stood inside the room? A. Yes; she 
was inside the room, but you can see from your room, you 
know. 

Q. How wide is that hall? A. I don’t know. Miss Simone 
will be able to tell you that. I am not expert on that. 

Q. But Ellis was speaking to you? A. Ellis was speak¬ 
ing to me. He was calling to me. 

Q. But he was not speaking to Miss Haslup; was he? 
A. Not at that moment. 

Q. You do not know whether he ever talked to her; do 
you? A. No. 

Q. Why do you say, “at the moment”? 

Mr. Quinn: Just a moment. 
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Bv Mr. Nicoiaides: 

•r 

Q. This man Ellis was speaking to yon; was he not? 
A. Yes; certainly. 

Q. And as far as you know, he was not speaking to Miss 
Haslup; was he? A. No; not so far as I know. I only 
know of my own personal— 

• • • 


REDIRECT EXAMINATION 

• • • 

96 Q. How long have you been at the Bellevue, Miss 
Knox? A. Three years. 

Q. Have you always lived on the same floor with Miss 
Haslup? A. No; but I think I have been there over two 
years. The first part, I was up on the eighth floor, but I 
have been down in this room ever since. 

• • • 


LUCRETIA SEMONE 

was called as a witness by and on behalf of the defendant 
and, having been first duly sworn, was examined and testi¬ 
fied as follows: 

DIRECT EXAMINATION 


• * • 

97 Q. How are you employed, Miss Semone? A. I 
am housekeeper. 

Q. At what place? A. The Bellevue Hotel. 

Q. Were you housekeeper there in September, 1943? 
A. I was. 

Q. Do you recall the day that Miss Haslup had an acci¬ 
dent there on the fifth floor of the hotel on September 16, 
1943? A. Very well. 


42 


Q. You did not witness the accident; did you? A. No, 
I did not. 

Q. When was your attention first called to the fact that 
there had been an accident? A. When Ellis called and 
told me to come to Miss Haslup. 

Q. Ellis? Is that the house boy? A. Yes. 

Q. Did you go up to that floor then? A. Immediately. 

Q. Did anyone else go with you? A. Mr. Boswell met 
me in the hall. That is the manager. 

Q. By the way, where is Mr. Boswell now? A. I 

98 don’t know. 

Q. He is out of the city some place, is he not? 
A. Yes; he is not in the city. 

Q. Is he connected with the Bellevue Hotel at all? A. I 
don’t believe he is. 

Q. Did you go to Miss Haslup’s room? A. I did. 

Q. When you got there, was anyone else there besides 
Miss Haslup? A. Doctor Carr. 

Q. Did you notice the condition of the hallway, the long 
hallway on the fifth floor, when you went up ? A. I noticed 
that half of the hall was waxed, and it was half dry. 

Q. Half waxed and half dry? A. Yes. 

Q. You mean from the center that one half of it was 
waxed and the other was drv? A. Yes. 

Q. Was your attention called to the place where Miss 
Haslup had fallen? A. After I got over to her room, I 
walked back to see, and there was just one scar. 

Q. One scar? A. Yes. 

Q. Before you came to that scar, in either direc- 

99 tion were there any other scars on the floor to 
indicate that anybody else had walked on the waxed 

part? A. No; I didn’t notice. 

Q. That was the only scar you found, where she was 
supposed to have fallen? A. Yes. 

• • • 
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Q. What was the width of the hall? A. It w'as five feet 
five inches and four feet ten and a half. 

Q. Where is the four feet ten and a half? A. It is on the 
side of her room, and where she fell was five-five. 

Q. The place where she fell was five feet five inches wide 
from wall to wall? A. Yes. 

• • • 


REDIRECT EXAMINATION 

100 Q. What sort of material covers the floor of that 
hallway? A. Well, it is inlaid linoleum. 

Q. Is it like this covering on this floor here in the 

101 courtroom? A. Yes; very much so. 

Q. And very much like it? A. Yes. 

• • t 

102 DR. CUSTIS LEE HALL 

was called as a witness by and on behalf of the plain¬ 
tiff and, having been first duly sworn, was examined and 
testified as follows: 

DIRECT EXAMINATION 

• • • 

Q. Your occupation, sir? A. Orthopedic surgeon. 

Q. How long have you been so engaged? A. Twenty-five 
years. 

Q. Do you know Miss Haslup, who sits here? A. Yes. 

Q. Did you treat her on or about the 16th day of Sep¬ 
tember, 1943? A. Yes, sir. 

Q. Will you tell us just what treatment you gave her 
and what was the nature of her injuries at the time you 
saw her? 
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103 A. At that time she had an injury to her left hip, 
and some X-rays were studied and the hip examined, 

and it was found that she had a fracture of the left hip 
and evidence of bruising on the outside of the hip at that 
time, and above the knee on the same side there were 
several other bruises. She was treated by correction of the 
hip displacements, with anesthesia, and plaster boats were 
applied to both lower extremities. She was seen at Sibley 
Hospital in September, October and December. Her casts 
were removed. She has been seen since that time in July 
of 1944. 

• • • 

104 Q. Doctor, would you say from the injuries sus¬ 
tained by Miss Haslup that that would be a permanent 

injury with her? A. Her condition as it is now, that is 
considered permanent; that is, some shortening and some 
limp and some limitation of motion of the hip joint. 

• • • 

105 Mr. Xicolaides: I just wanted to demonstrate one 
thing about the width of this hall. 

Is Ellis out there? 

Whereupon, 

GARLAND ELLIS 

was recalled as a witness and testified further as follows: 

CROSS-EXAMINATION (Resumed) 

By Mr. Nicolaides: 

Q. When you were on the stand, Mr. Ellis, you told us 
that the hall there—with reference to the width of the hall, 
that you could not touch the two sides with your hands out; 
is that correct? A. Yes, sir. 

Q. Have you ever tried to touch the wall with your 
hands out? A. Yes; I walked around. 
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Q. But you could not touch it, could you? A. Not quite. 

Q. Suppose you stand over here, Mr. Ellis, against this 
blackboard, and stretch out your arms as far as you can. 
Put your fingers at that wall at this point and touch that 
wall. Now, put your hand over here. 

(The witness did as requested.) 

Q. Your hand extends beyond the blackboard? A. Yes. 

• • • 

108 Whereupon, 

MISS ALICE HASLUP, 

the plaintiff, w'as recalled as a witness and testified further 
as follows: 

* • • 

Q. And you remember that Ellis, the houseman, testified 
here? A. Yes. 

Q. And he testified that he warned you that he was put¬ 
ting down this new wax; that he warned you— A. He did 
not 

• • • 

109 Q. Do you recall Ellis testifying that about noon¬ 
time that you were there in the hall and that he was 

waxing the floor and he warned you that he was waxing it? 
A. That is not true. 

Q. That he offered to take you to your room, and you 
said it was not necessary? A. That is not true. 

Q. He also testified that you went down to the other 
end of the hall and sat on the radiator. A. There is no 
radiator in the hall. 


• • • 

Q. I am speaking about an hour before that. Do you 
remember the telephone call in your room? A. No. May 
I tell you what happened? 
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Q. Yes. A. I have a small rug, and I sent it to Wood¬ 
ward and Lothrop’s to store sometime, and I had trouble 
getting it back, and I wanted another blanket; so I asked 
the housekeeper to let me have another blanket. She 

110 sent it up, and when I came in, I found that my 
steamer rug—this was a later date—I found my 

steamer rug had arrived, and I knew that the housekeeper’s 
blanket was upstairs, and I was afraid it would disappear 
and some one of us would be charged with making it dis¬ 
appear. So I asked the housekeeper if she wouldn’t ask 
the maid to send it down, and I went to hurry up and tell— 
Q. Just a moment at that point. A. Yes. 

Q. You say you asked the housekeeper to tell the maid 
what? A. To tell the maid to bring that down. 

Q. Where was it you spoke to the housekeeper? A. Well, 
she was downstairs. Her office is down— 

Q. That is down on the street floor of the building? 
A. About that. 

Q. And that was before you had gone upstairs? A. Yes. 
Q. Now, tell us what happened from then on. A. When 
I went on upstairs, as I told you before, I think the maid 
and one boy were standing there talking to each other, 
and they had a bucket there. I wanted to tell her about 
this, and all of a sudden I caught sight of the other two 
up at the end of the hall, a boy and a girl, or a man and a 
woman, talking, and I realized if I didn’t hurry up and 
get to them, she would be gone, and I couldn’t tell 

111 her about taking my blanket downstairs, and one 
or the other of us— 

Q. What I am trying to find out from you, Miss Haslup, 
is— A. Yes, sir. 

Q. Ellis has stated here that he warned you to be careful 
and look out for the wax on the floor. A. Yes. 

Q. Now, did he or did he not do that? A. He did not. 
Most emphatically he did not. Some of the other things he 
said were untrue, too. 
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Q. Did he at anv time that day assist von to vour room? 
A. No, sir. 

• * * 

Q. I am asking you, before you fell, did Ellis, at any 
time, offer to assist you to your room? A. No, sir; no, sir; 
no, sir. 

Q. Do you recall—you heard Miss Knox testify, did you 
not, just a little while ago? A. I heard her. 

Q. You saw her sitting here, and you heard her 

112 testify? A. Yes. 

%> 

Q. Do you remember her stopping in front of your 
door that day to say “Hello’’ to you or anything to you? 
A. No, sir. I don’t think she did. 

Q. Well, assuming that she did stop and speak to you 
in front of your door, did you hear her have any conver¬ 
sation -with Ellis? A. No, no. 

Q. Did you hear anything that Ellis may have said to 
her at that time? A. No. I doubt if Ellis was there. 

Q. I am not asking you that. Did you hear Ellis say 
anything to her? A. No, I did not. 

Q. And if he talked with her, you did not hear it? A. No. 

Q. Is that right? A. That is right. 

Q. You are positive, Miss Haslup, that Ellis did not call 
vour attention to the fact that the floor had been waxed? 
A. Absolutely. Nobody did, and may I say something else, 
too? Somebody testified that Miss Hutchison was in that 
hall, and she was not. She was not. 

• • • 


113 CROSS-EXAMINATION 

• • • 

Q. Before the accident happened, when you came up to 
the fifth floor, did you see Ellis in the hall? A. I don’t 
know by name— 

Q. You saw the man testify here, the colored man? A. 
Yes. 


/ 
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Q. Did you see him in the hall? A. There was—I sup¬ 
pose somebody standing in the hall, but I couldn’t say it 
was Ellis. 

Q. Did you see a man, a colored man, and a colored 
woman in the hall? A. Yes; there was a man and a woman 
standing where I got off, and another man and woman 
standing up at the other end of the hall. 

Q. Did you say anything to them? A. No. 

Q. Did you have any conversation with them at all? 
A. No, no—not at all. 

Q. What were they doing ? A. Flirting with each other. 

Q. Flirting with each other? A. Yes. 

114 Q. Was either the man or woman doing any work? 

A. I suppose they were supposed to be doing some 

work. 

Q. No, no: were they doing some work? A. No. 

Thfe Court: She started to say something. 

By Mr. Quinn: 

Q. Did they have anything there to indicate that they 
were supposed to do any work? Was there any mop or 
bucket there? A. Yes: the mop and bucket were there. 

Q. Where were the mop and bucket? A. At either end 
of the hall there was one. 

Q. Do you mean there was a mop and bucket at one end 
of the hall and another mop and bucket at the other end 
of the hall? A. Yes; I do. 

Q. And all of those mops and buckets were near where 
these colored men and w’omen were standing at either end 
of the hall? A. Yes. 

Q. Did you see any of them do any work at all before 
this accident? A. No; they were not. 

Q. Did you see Ellis waxing the floor? A. No. 

Q. Do you remember when I took vour deposition over 
at the Bellevue Hotel? A. When was that? 

Q. On April 3, 1944, when Mr. Nicolaides was there re¬ 
presenting you. A. When—onApril—when? 
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Q. April 3,1944. A. Where was I? 

Q. Last April, at the Bellevue Hotel, when we asked 
you over there as to what happened that day: Don’t yon 
recall that? A. No, I don’t. 

Q. Don't you recall that you said this: 

“Well, I don’t think it was late afternoon. It probably 
was early afternoon when I got off the elevator; and I saw 
the colored man and the boy standing nearby, talking,” — 
A. No; I didn’t say that. 

Q. Just a minute. It should have been “girl”—“stand¬ 
ing nearby, talking, flirting with each other—”— Then Mr. 
Nicolaides said: 

“You said the man and the boy. Did you mean that?” 

And you answered: 

116 “No; I didn’t mean boy. I mean a girl. Excuse 
me. Did I say man and boy? I mean girl.” 

Pay particular attention to this: And did you not swear 
at that time, under oath: 

“And I stopped and talked to them a little while; and 
then I saw the other couple, standing up in the other end, 
and that was the girl who did my room with the man— 
colored girl and colored boy. And I said I want to get up 
there before she goes away. And I went up there and I— 
they were waxing the floor and they had no sign up.” 

Don’t you remember testifying to that? A. Maybe I did. 

Q. Well, they were waxing the floor, were they not, right 
in your presence? A. I didn’t say they were waxing. 
They were not waxing the floor in my presence. It must 
have been added to it. 

Q. Miss Haslup, is it not a fact that you testified that 
you saw* them waxing the floor? A. No, sir. No, sir; I 
didn’t say I saw them waxing the floor. 

Q. A moment ago you said you might have said it. 
A. Well, I may have, but I didn’t see them waxing the floor. 

Q. Did you not see Ellis work at all that day? A. No, 
sir. 
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117 Q. And you don’t remember seeing Miss Knox? 
A. No. 

• • • 

Q. You know Miss Knox lives right across and down 
the hall from you; don’t you? A. I know very few of the 
people that live in the hotel. 

Q. Don’t you know that Miss Knox lives at 524, and you 

live at 527? A. Yes. Those rooms change so often, and 

vou cannot remember evervbodv’s name. 

• • • 

Q. Miss Haslup, you do not deny knowing Miss Knox, 
do you? A. I don’t remember having met her, but— 

Q. Did you remember her when she was on the witness 
stand? A. No, I did not. 

113 Q. You do not remember her? A. No. 

Q. Don’t you know that she has lived for three 
years, or two years, I believe, right down the hall from 
you? A. No, no; because, while she works in the Govern¬ 
ment, and goes away early, I am retired. 

Q. This lady is a writer and does not work for the 
Government; she spends most of her time in her room and 
around the hotel. Do you remember her? A. I don’t see 
her around in the hall all the time. She is probably up in 
her room most of the time. 

Q. You saw the lady who testified, Miss Knox? A. Yes; 
I did. 

Q. But you don’t remember her? A. No, I do not. I am 
sorry to say it. 

• • • 

119 Q. You do not know what part of the hall you fell 
in, do you? A. Yes; I do. I fell in the part, in the 
outer part. You see, I entered by the first door down the 
hall, and then I went—I talked to those just a few minutes 
while I was there, and told them about the blanket, and 
then I went on up to the other end of the hall where the 
other two were standing and talked to them and told them. 

• • • 
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120 Q. Do you remember whether one of the colored 
couples that you talked to about the blanket was Ellis, this 
tall boy? A. No; I couldn’t remember. 

Mr. Quinn: Is he still out in the hall? 

The Witness: No; I couldn’t remember him. 

By Mr. Quinn: 

Q. But you are sure you talked to one of the colored 
people? A. Yes. 

Q. About this blanket? A. Yes. 

(At this point Garland Ellis entered the courtroom.) 

By Mr. Quinn: 

Q. This is the boy I mean. Take a good look at him. 

A. Yes; I do. He is a nice gentleman, too, but I 

121 couldn’t say he was the one I talked to. 

Q. You said Ellis was a nice gentleman; that is 
absolutely true, is it not? A. Yes; I think so. 

Q. And he was always kind and courteous to you? A. 
Yes. 

Q. When he worked over there; was he not? A. Yes. 

• • • 

Q. Ellis was the kind of a boy that when you come in he 
would do anything for you; he was always courteous and 
wanted to do something for you? A. Well, I don’t know. 
The boys generally—they are all nice and everything, and 
courteous. 

Q. Was Ellis with the woman to whom you were talking 
about the blanket? A. The two were standing there; a 
man and a woman were there. I don’t know. I don’t 
know whether it was Ellis. I couldn’t tell vou. With all 
due respect. I didn’t look at the gentleman often. 

Q. Now, Miss Haslup, will you think carefully and then 
tell us -whether you want to deny that Ellis spoke to you 
about waxing the floor, and that you saw him -waxing the 
floor? A. I do deny it, under oath. 
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Q. But you do say you went down the hall and 
122 talked to a couple? A. Yes; and his bucket and para¬ 
phernalia were there beside him, but he didn’t use it 
while I was there. 

Q. Did you look to see whether he had been using it? 
A. I walked up the hall. I suppose he would tell me if he 
had been using it, but he didn’t. 

Q. And you do not remember testifying that you saw 
him waxing the floor, when you gave your deposition? 
A. I didn’t testify to it that I saw him waxing the floor. 

Q. Now, you say that you talked to this colored couple 
about the blankets? A. I talked to the colored woman 
about the blanket, not the man. 

Q. The man was standing there with her, was he not? 
A. Yes. 

Q. And that woman that you talked to was the woman 
who generally did your room—the maid? A. I couldn’t 
swear to that. 

* • • 

126 Q. How long did you stay in the hall when you 
saw this colored couple standing up there with the 
mop and the bucket? A. I slipped when I went to get the 
other couple, the colored couple. That is when X slipped 
and fell in the hall. 

Q. But you testified a moment ago that you went up and 
talked to them about this blanket. A. I went to talk to 
them, to get them to get the house blanket downstairs, and 
I w’ent and I slipped up there and then fell up there: and, 
furthermore, it was said yesterday that Mrs. Hutchison 
was in the hall, and she was no place near the hall. 

Q. Hiss Hutchison is dead now, is she not? A. Sir? 

Q. Miss Hutchison is dead now*, is she not? A. Yes, sir; 
yes, sir. She w*as a very great friend of Sister’s. 

• • • 
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127 The Court: Is that all of the testimony? 

Mr. Quinn: Are you through now? 

Mr. Nicolaides: Yes. 

(Whereupon, the following occurred at the bench in a 
conference between the Court and counsel:) 

Mr. Quinn: Now, if the Court please, I want to 
12S renew mv motion, as all of this testimony is now- 
in. I say a verdict should be directed, because there 
is no proof of actionable negligence resulting in injury 
to this lady; and, secondly, if there were any, the matter 
of contributory negligence is plainly established as a matter 
of law. The testimony in this case is so overwhelmingly 
one wav that I do not think vour Honor could let the 

m < * 

verdict stand if one -were returned. 

She testified once that she saw the boy waxing the floor, 
when she gave her deposition. She now says she might 
have said that when she gave her deposition. So that 
testimonv is here. 

w 

The Court: The deposition is not in evidence. All we 
have about the deposition is what she said about it. The 
deposition is not here. 

Mr. Quinn: I will offer the deposition in evidence, then, 
if there is going to be any question about that, to show 
what she said about it. 

Mr. Nicolaides: Of course, I cannot object to the 
deposition being offered in evidence. Can I? I never 
looked at it. 

The Court: Are you offering the entire deposition, or 
only the portions that you read? 

Mr. Quinn: Only the portions that I asked her about. 

Mr. Nicolaides: I never saw this deposition after it was 
written. T was at the hearing when the deposition was 
taken. 

The Court: Tt has been right here in the file 
for some time. 


129 
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Mr. Nicolaides: I am not questioning the accuracy of 
it. 

The Court: Then, the portions of the depositions that 
you have read will be received in evidence. 

Mr. Nicolaides: I take this view of the case. There is 
only one real issue in this case, and that is whether or not 
this plaintiff was given any warning as to the fresh appli¬ 
cation of this wax. There is no dispute that the wax was 
freshly applied. As a matter of fact, the defendant’s 
witness spent practically the whole morning up there wax¬ 
ing it. There is no dispute that she fell on the waxed 
portion of the floor there. The testimony shows that two 
weeks before this accident occurred the manager was 
warned of the dangerous condition in which the waxed 
floors were. 

* • * 

131 The Court: Perhaps, I did not make myself 
plain. What I am trying to say is that when we get 
to this stage of the case, I think it wiser to take the verdict 
than for the court to say that there was not sufficient 
evidence to justify a verdict in the judgment of the court, 
and we do not have another trial. I think you are right on 
this: but T think it wiser to go ahead and take the verdict. 
The verdict may be what you want, and I suppose that 
will be the end of it. Otherwise, you will still have this 
question. So I will overrrule that, without prejudice. 

• • • 

147 Mr. Quinn: Your Honor, may I read to the jury 
what we offered in evidence for defendant yesterday, 
a portion of the deposition? 

The Court: Yes. I suppose it is stipulated that this is 
a stenographic report of the deposition? 

Mr. Quinn: That is right. 

The Court: Taken when? 

Mr. Quinn: Taken on April 3, 1944. The original is 
in the file. 
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The Court: I will say to the jury that whenever Miss 
Haslup admitted that she made a statement, that is a part 
of it. Where she denies it in this record, then it is merely 
offered for the purpose of contradiction. 

Mr. Quinn: Ladies and gentlemen of the jury, I will 
read to you the transcript of the deposition of Miss Haslup, 
taken under oath, that I asked her about yesterday, where 
she answered, and the original of which is in .the file. 
(Reading deposition:) 

“A. No; I didn’t mean boy. X mean girl. Excuse me. 
Did I say man and boy? I mean girl. 

“And I stopped and talked to them a little wdiile; and 
then I saw* the other couple, standing up in the other end, 
and that w-as the girl who did my room with the man— 
colored girl and colored boy. And I said I want to get 
up there before she goes away. And I w’ent up 
148 there and I—they were waxing the floor and they 
had no sign up.” 

CHARGE TO THE JURY 

• • • 

160 The Court (Adkins, J.): Ladies and gentlemen 
of the jury, w T hen you come to examine all of this 

testimony, decide w’hat you think the facts are, and decide 

the case on the legal principles w’hich I am about to state, 

and then decide what your verdict shall be. Of course, 

we should alw’avs decide these cases entirelv on the law and 
• » 

the evidence. We should use our full judgment. 

161 If you think that I feel w’hat your verdict should 
be, do not pay any attention to that, and if I should 

mention the evidence it is merely for the purpose of stating 
the legal principles; and, of course, you should not be 
guided in any w’av by any possible question of sympathy 
or prejudice for or against either of the parties. All I 
can do on that subject is to remind you that that is the law 
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and, of course, you have to obey it. All I can say to you 
is that you would be untrue to your oaths if you permitted 
bias, sympathy or prejudice to influence you in reaching 
your verdict. 

The credibility of witnesses is a question of fact, and 
therefore exclusively for you. 

This case, as most cases that are tried before a jury, 
depends to a very large extent upon the weight that you 
are going to give to the testimony of particular witnesses. 
I am sorry to say that I have no way of telling accurately 
which witnesses are telling the truth and winch witnesses 
are mistaken. There are certain matters that we all 
naturally consider in determining that question. I can 
point some of them out to you, but, in the last analysis, 
since you have to decide which witness is telling you cor¬ 
rectly w’hat transpired on that occasion, it is for you to use 
your own judgment in your own way on that. Of course, 
we naturally take into consideration the opportunity that 
a particular witness had to observe what transpired, his 
ability to remember, his ability to convey what he 
162 did see and wfliat he did remember to you. Naturally 
you will consider the attitude of the witness on the 
stand, and whether he was frank and candid or otherwise, 
whether he showed some bias, and whether his answrers 
were made promptly and in an apparent endeavor to tell 
you what was in his mind without any regard to the effect 
that it might have on your verdict. 

Of course, if a witness has an interest in the outcome 
of a case, you are entitled to take that into consideration. 
If a witness makes conflicting statements upon the stand, 
that is a matter that you are entitled to consider; and if a 
witness made contradictory statements at some prior time, 
that is a matter that you are entitled to take into con¬ 
sideration. All of those matters are for you, as well as 
any other matters that you think would help you to deter- 
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mine just what the situation was on that day, and whether 
the defendant was negligent or whether the plaintiff was 
negligent, or whether either one of them or both of them 
were negligent. 

Now, the charge is that the defendant, the owner of the 
hotel, did not exercise reasonable care in maintaining this 
corridor in a reasonably safe condition for the patrons of 
the hotel. Of course, the defendant is a corporation, and 
can only act through its agents, and whatever these agents 
did at that time would be binding upon the corporation. 

The plaintiff says that the defendant did not exercise 
reasonable care in maintaining the corridors in a 
163 reasonably safe condition. That is the first question 
vou have to ask vourselves. The defendant savs 

m! * % 

that it not only did exercise reasonable care, but it says 
that not only did the plaintiff know what was going on at 
that time, but that the plaintiff herself did not exercise 
reasonable care in the use of the corridor in the way in 
which she did use it, and that the reason for the fall was her 
own neglect. 

Those are two questions you have to decide. Of course, 
I shall give you a definition of these terms. 

Negligence, to be actionable, is already defined as the 
duty to do something which a reasonably prudent person 
would not do under the same circumstances, or the failure 
to do what a reasonably prudent person would do under the 
circumstances .That is the definition of negligence, whether 
the negligence be charged to the act of the defendant or 
to the act of the plaintiff herself. 

The plaintiff says that the defendant was negligent; so 
the burden is upon her to establish that fact by a fair 
preponderance of the evidence. If you think that a fair 
preponderance of the evidence does show that the defend¬ 
ant was negligent, you will have to decide the question in 
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the li^ht of the facts. If, in fact, you think the evidence 
is equally balanced, or that it preponderates in favor of 
the defendant, you have to decide that question in favor 
of the defendant, and that will be the end of the 

164 case, because, unless the defendant was negligent, 
there is not anything that you can do. 

If you find that the defendant was negligent, then you 
must take up the question of whether or not that negligence 
was the proximate cause of the accident. If so, you must 
decide that question in favor of the plaintiff; but if you 
find that it was not the cause of the accident, then you will 
have to determine whether your verdict should be for the 
defendant, and if you find that the defendant was negligent 
and that the negligence was the proximate cause of the acci¬ 
dent, then you must consider whether or not the plaintiff 
was herself negligent and her negligence was also a proxi¬ 
mate cause of the accident. As you know, we frequently 
have accidents which are due to negligence of two or more 
persons. 

Now, as to the alleged negligence on the part of Miss 
Haslup, since the defendant is the one who says that she 
was negligent, the burden is upon the defendant to establish 
that by a fair preponderance of the evidence. 

If you find that the evidence is equally balanced on that 
point, then you have to find that Miss Haslup was not 
negligent; but if the fair preponderance of the evidence 
shows that she was negligent, you will have to find in favor 
of the defendant on that point, and it would be your duty 
to bring in a verdict for the defendant. 

Now, counsel have given me certain instructions which 
restate what I have already said to you; but I will 

165 read them to you also. 

We are dealing here, first, with the question of the 
defendant, what was the defendant’s duty in maintaining 
this hotel. 
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“The jury are instructed that the defendant was 
under a dutv to exercise reasonable and ordinary care 
to keep the hallways of the hotel building in which 
the plaintiff was a guest in a reasonably safe condition 
at all times, and if you find that the defendant failed 
in this duty, taking into consideration the character 
of the guests of the hotel, and that as a result thereof 
the plaintiff was thereby injured, then the defendant 
must respond to the plaintiff in damages for her in¬ 
juries” 

unless you also find that she was guilty of contributory 
negligence. 

“The jury are instructed that in order for the 
plaintiff to recover in this case she must establish 
to your satisfaction by a preponderance of the evi¬ 
dence, that the defendant was guilty of negligence and 
did not exercise reasonable care to maintain in a rea¬ 
sonably safe condition the corridor in which plaintiff 
was walking, and that the negligent act of the defend¬ 
ant was the proximate cause of her injuries. If you 
find from all the evidence that the plaintiff has failed 
to establish” both or either of these propositions; 
166 that is, if you find that she has failed to establish 
negligence on the part of the defendant, or that that 
negligence of the defendant was the proximate cause of the 
injury; or if you find that the evidence for the plaintiff and 
the defendant is equally balanced, then your verdict must 
be for the defendant. 

“The jury are instructed that the defendant is not 
a guarantor of the safety of the guest in its hotel, and 
that its duty is simply to exercise reasonable care in 
the maintenance of its hotel, and the hallways thereof 
so as not to create or permit to exist conditions which 
may render it dangerous and unsafe to its patrons. 
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You are further instructed that the defendant has the 
right to clean and wax the corridors, or hallways of its 
hotel building, and such act on its part in and of 
itself is not negligence. 

“In order to establish negligence the plaintiff must 
show by a fair preponderance of the evidence that in 
waxing its floors it did so in a negligent manner and 
created a dangerous condition.’ ’ 

Now, on the question of contributory negligence, it is a 
matter of law that the burden of showing the contributory 
negligence is on the defendant, and if the jury is satisfied 
from a fair preponderance of the evidence that the defend¬ 
ant wras guilty of negligence and the jury is not satisfied 
by a fair preponderance of the evidence that the 
167 plaintiff was guilty of contributory negligence, the 
verdict should be for the plaintiff. 

Now*, simply to call again to your attention the issues, 
the plaintiff says that the defendant did not exercise rea¬ 
sonable care to keep this corridor in a safe condition, and 
therefore it was negligence and that the negligence was the 
proximate cause of the accident. It is for you to say 
whether a fair preponderance of the evidence show’s those 
two things. 

The defendant on its part says that it had a perfect 
right, and indeed a duty, to clean and wrax the floors; and 
I have already explained to you that the mere fact, in and 
of itself, that they w’ere cleaning the floor and w’axing the 
floor was not negligence; that there must be more than that. 
So the defendant says not only did it have a right to do 
w’hat w’as done there, but it was being done in a careful 
manner, and that the real cause of the injury w’as the fact 
that Miss Haslup although she knew w’hat was being done 
was negligent in her use of the corridor. 

That is the issue the defendant raises. 
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Now, it is for yon to say from all of this evidence, if 
you find that the defendant was negligent, whether or not 
Miss Haslup was negligent in walking in the corridor at 
the time and in the manner that she did. 

The fact that she had knowledge of what was going on 
is, of course, very important; but I cannot tell you, 

168 as a matter of law, that if she did have knowledge of 
what was going on and yet used the corridor at all 

that she was guilty of negligence. She was a tenant there. 
She had the right of going to and from her room, but it 
was her duty to exercise reasonable care whenever she did 
that. Now, it is for you to decide on all the evidence 
whether or not what she did was with reasonable care on 
her part or was negligence. Her counsel contends that she 
did not know what was being done, and you have heard the 
testimony for the defendant upon that issue, and you have 
heard her testimony from the stand and the statement 
which she made when her deposition was taken some time 
ago. 

It is for you to say, upon all the evidence, whether or 
not by a fair preponderance it shows that she knew that 
the floor was being waxed. If you find that it does, then it 
is for you to say whether or not in what she did she was 
acting in a negligent manner, or whether she was exercising 

reasonable care. 

So that your verdict may be for the plaintiff or for the 
defendant. 

Of course, if you find that the defendant was not negli¬ 
gent, that ends the matter, and you do not spend any more 
time on it. 

If you find that they were both negligent, and that the 
negligence of each was a contributory cause to the 

169 accident, that ends the matter, and you do not have 
to spend any more time on it. 
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Biit if you find that the defendant was negligent and that 
that was the proximate cause of the accident, and that the 
plaintiff was not negligent, then you should find for the 
plaintiff; or if you find that the defendant was not negligent 
vour verdict must be for the defendant. If vou find that 
they were both negligent, and that the negligence of each 
contributed to the accident, then you must find for the 
defendant. If you find that the defendant was negligent 
and that was the proximate cause of the accident, and the 
plaintiff was not negligent, then you should find for the 
plaintiff. 

Now, if you find for the plaintiff, then the next question 
is what should be the amount of your verdict. 

You are instructed that if you find in favor of the plain¬ 
tiff you will assess her damages in such sum not to exceed 
the amount claimed in the complaint as you may believe 
and find from the evidence to be fair compensation to her. 

Upon this point also the burden of proof is upon the 
plaintiff to establish to you the extent of damages and what 
is a reasonable sum. That is, you will consider the pain 
of body, if any, which the plaintiff suffered by reason of 
her injury, if any, and directly caused thereby, and for 
pain of body, if any, which you find from the evidence 
plaintiff is reasonably certain to suffer in the future 
170 by reason of her injuries, if any, and directly caused 
thereby. 

In the second place, you will find for the expenses to 
the reasonable value thereof for medical attention, if any, 
which the plaintiff has necessarily incurred and become 
obligated to pay for by reason of her injuries, if any, and 
directly caused thereby, and for expenses to the reasonable 
value thereof for hospital treatment, nursing, treatments, 
and ambulance, if any, the plaintiff has necessarily incurred 
and become obligated for by reason of her injuries, if any, 
and directly caused thereby; and if you find that there is 
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any permanent physical disability which she has suffered 
by reason of this accident, then you should take that into 
account and make allowance therefor. 

Gentlemen, is there any issue as to these instructions? 
I have used slightly different language as I have gone 
along, but I think I have covered substantially all of them 
as they were granted. 

• • • 

The Court: Very well. 

Ladies and gentlemen, you will retire to consider of your 
verdict. 

* • • 

174 The Clerk: Mr. Foreman, has the jury agreed 
upon its verdict? 

The Foreman: It has. 

The Clerk: Do you find for the plaintiff or for the 
defendant? 

The Foreman: For the plaintiff. 

The Clerk: For the plaintiff, and in what amount? 

The Foreman: $3,500. 

The Clerk: Members of the jury, your foreman says that 
you have found for the plaintiff in the amount of $3,500, 
and that is your verdict, so say you each and all? 

(The jurors indicated their assent.) 



